ANUS

National University
of Singapore

Source: The Straits Times, pA16

Date: 30 August 2022

China through the
lens of Hong Kong

A new book by alegal scholar sheds
light on the bargaining that shaped the
treaty on the handover of Hong Kong.

Simon Tay

For The Straits Times

Discussing Hong Kong
dispassionately is near impossible.
Thisis not only because of the
many public protests since 2014
thathave polarised world opinion.
While Taiwan is currently making
headlines, Hong Kongisalsoa
declared “core” interest for
Beijing. As such, what happensin
HongKong is more than justa
matter oflocal politics - Hong
Kongbecomes in effectalens for
assessing China’'s character and
intentions. This playsinto
heightened Sino-American
tensions.

DrElizabeth Economy, an
American experton China, sees
domination over Hong Kong as
integral to the country’s strategic
vision and frames its fate squarely
within the contest between
democracy and autocracy.

Critics of China accuse Beijing of
tearing up pledges to Britain in the
handover agreement with
measures such as the National
Security Law 0of 2020. Certainly, a
sizeable proportion of Hong Kong
residents pushed fordemocracy,
and China is not one. Butis it
irrefutable that Beijing reneged on
itsundertakings?

WHATDID CHINA AGREETO?

A newbook closely examines the
handover process and key
documents, including the Joint
Declarationand Basic Lawas well
as declassified British records and
the notes of key participants.
Treaty For A Lost City iswritten by
Professor C. L. Lim, an experton
international law now living in
HongKong. With strong tiesin
both the UK and China, the
Malaysianis a former colleague of
mine at the National University of
Singapore and the book is
published by Cambridge
University Press.

Heis not apro-China
propagandist. Yet his scholarship
elucidates a number of
generalisations about Hong Kong
and China. Thebook addresses
legal arguments that are not
widely known and oftenignored
elsewhere. It explains the Chinese
viewpoint that China hasmet its
obligations, as negotiated with the

United Kingdom. We are reminded :

thatwhen negotiations beganin
September 1982, the initial idea
was that Britain would continue to
administer Hong Kong, even if
sovereignty was formally
transferred. Although then much
poorerand just coming out of the
Cultural Revolution, Chinanever
countenanced that.

i Ittooktheposition that treaties
: which signed over Hong Kong and

: Kowloonafterthe Opium Wars had

¢ always beeninherently unequal,
: andthereforevoid. As such, rather
i thana transferof sovereignty, the
: Chinese spoke of the recovery of
: Hong Kongand the resumption of
i sovereignty. There was neverany
: doubt that they, and not the
¢ British, would be in charge after.
:  Itwas the British who hadto
: climb down, notwithstanding that
: theirthen prime minister was the
: formidable Margaret Thatcher.
¢ She was torecounthow China’s
¢ paramount leader Deng Xiaoping
: toldher that China could easily
: take Hong Kong by force in less
¢ than anafternoon. While the Iron
¢ Lady had been willing to wage war
: against Argentina over the
: Falklands, with Chinashe could
: only reply that while she could not
i stop him, the world would know
: what Chinawaslike.

The British lowered their sights
¢ topush foratreaty between the
¢ two countries that couldlegally tie
: the Chinese to conditions to keep
i the status quo. Yet, as Prof Lim
: concludes, the 1984 Joint

: Declaration that paved the way for

i the transfer of control of Hong
¢ Kongto Chinain1997 fell short of
: Britishambitions.
There were three pages inthe
¢ main body of the text, reflecting

: China’s 12-Point Plan, while Annex :

: Icontained amore detailed

: elaboration of China’s basic

i policies towards Hong Kong after
: 1997.The Basic Law — commonly

¢ knownas Hong Kong’s mini

i Constitution — was then passed by
: Beijingtoimplement Annex1.

¢ The“one country, two systems”
: principle isenshrined in the Basic
: Law,which sets out the structures
: of governance as well asrights

: suchasthose of freedom of

¢ assembly and freedom of speech.

: There were concessions to British
: requestswithwording that China

: would seek to maintain a “high

: degree of autonomy” for 50years.
i This forms the basis for

¢ accusations by democracy

¢ its promises.

¢ ButChina’sviewis that, even

: though binding, Annex I only sets
: outelaborations of theirintended
: policies and their undertakings

: have been fully implemented by

: constitutionally under Chinese

L law.

The reassurances of continuity
: and autonomy were premised on
: the fact that since Hong Kong was

¢ theJoint Declaration and Basic
: Lawwould be for Beijing to

: implement inmore detailed terms, :

¢ asits leaders saw fit.

In the history traced by Lost City,
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i Thebookaddresses legal
i argumentsthatare not

: widely known and often

: ignored elsewhere. It

i explains the Chinese

: viewpointthat China has
i metitsobligations, as

i negotiated with the UK.

: advocates today that Beijing broke : z :
o e : Wearereminded thatwhen : e theirmix of pragmatism,

i skilland persistence in

: negotiations, based on what

: Britain would be willing to do

i politically and practically.

negotiationsbeganin

i September 1982, theinitial
: ideawas thatBritain would
: continue to administer

¢ passing the Basic Law, entrenched Hong Kong, even if

i sovereignty was formally
i transferred.

. —

¢ acolony, there was no pre-existing :
: democracy topreserve. Inessence, :

7 : The bookrecountshowa
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¢ onediscerns shifts in the UK’s

i position. At first, after the British
: realised that the Chinese would
 notallow them to continue to

: administer Hong Kong, a certain

i pragmatism took over. The British
: foreign secretary, Sir Geoffrey

: Howe, together with veteran civil
i servant Percy Cradock, sought to
! extract some assurances from

: Beijing. Prof Lim appears to

Thebookrecounts howa Hong

However, the British never

i opened those negotiations nor
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Hong Kong delegationwas

: consulted but this

: comprised mainly

: conservative elementsand
: businessrepresentatives.
' Whenaskedabouta

: system of fuller

: representation, theyfelt

: thatany movementshould
: betaken cautiously.The

: Britishnegotiatorsand

: elitesthey consulted were
: prepared to compromise

: forstability.

: Parliament for comment. This has
: little legal or practical weight but

¢ hasgrowninto grand political

: theatre.

The transition in Hong Kong was

: never going tobe easy. While some
: shout for “two systems”, others

: emphasise “one country”. Many in
: Hong Kong resolutely believe that
: the Basic Law promised to move

forward on electoral reforms and,
nstead, Hong Kong today is more

: controlled than before. Such

: expectations may be unrealistic
: and ahistorical but they are

: strongly feltand acted upon.

Lost City diligently clarifies the

i historicalrecord and treaty

: obligations. Some sentimentis

: reflectedin the title of the book,
: elegiacally evoking a “lost city™.
: ButProfLimcleaves to the facts
: and sharp legal analysis. The

: bottom line of Lost City is that

| ! Chinaadroitly crafted itslegal

: A Chinese resident reading the Beijing Youth Daily, which carried a photo of the Hong Kong sovereignty-switch ceremony
on July 1, 1997 with the headline, "The British government has handed Hong Kong back to Chinese sovereignty”. What
: happens in Hong Kong is more than just a matter of local politics - Hong Kong becomes in effect a lens for assessing
China's character and intentions, playing into heightened Sino-American tensions. PHOTO: REUTERS

i explained the full bargainreached
: tothe Hong Kong public, letalone
: callforavote toacceptor rejectit.

Then came the last British

i governor, Christopher Patten.

i Although the Sino-British

: agreement had been concluded

i before he took office, he changed

: tacksharply.Inthelastyears

i before the handover, democracy

: was pushed inaway thatno

: colonial governor ever had before.

While some alleged the British

: were “shifting the goal posts”, the
: taste of participation appealed to
: pro-democracy advocates. It has

: : since blossomed into a sizeable

i Kongdelegation was consulted but
: this comprised mainly :
i conservative elements and

: business representatives. When

¢ askedabout a system of fuller

i representation, they felt thatany

i movementshould be taken

i cautiously. The British negotiators
i andelites they consulted were

: prepared to compromise for

i stability.

movement, especially among the

: young. Lord Patten continues to

: suggestthat China’sleadershad

: undertaken to protect democracy
! inrecentinterviews and his 2022
: book, The Hong Kong Diaries. So

: domany British politicians.

While norole was granted for

: Britaintosupervise matters
: post-handover, the practice
i emerged for the British Foreign
: Office to present asix-monthly
i report on Hong Kong to its own

: commitments and hasindeed kept
: itsside of the bargain. Thiswill

not persuade democracy
advocates. Critics are more likely

: toquizitsauthor’s personal
: allegiances.

We must not be naive about

: China.Considerhow Mr Dengtold
: Mrs Thatcher that force could be

i an option, at a time when China

: wasopening andlearning about

: the world. Today’s Chinahasrisen
: toconsiderable power and is

: known to use sanctions to press its
: interestsand signal its displeasure.

If China considers its obligations

complete in Hong Kong, what of
Taiwan?

Beijing seeks reunification while

¢ Taiwan’sleaderssee Hong Kong’s
: example asareason to push off

: thatembrace. Very few observers
: today envisage a negotiated

: reunificationundera “one

i country, two systems” approach.
: Instead, there isarealand rising

: risk that force will be used to that
: end.

No one canguarantee how China

: willbehave on the question of

: Taiwan, whichisa democracy

: unlike colonial era Hong Kong, But
: if there remain some who still hope
: for apeaceful solution, Lost City is
: arichanduseful reference.

: Negotiations and legal

: commitments - even if imperfect

: and contested — might be more

: benign than the alternatives.

3 Simon Tayis Chairman of the

Singapore Institute of International

: Affairs and Associate Professor at the
: National University of Singapore
i Faculty of Law.



