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Copynght Act: Balance may have tilted too far in favour of photographers

New law should better protect individual
consumers of commissioned photography
services who lack the bargaining power of

commercial clients

Burton Ong

For The Straits Times

One of the objectives driving
proposed legislative changesto
Singapore’s Copyright Actis to
better reward authors for their
creativeeffortsby givingthem
more rights they canassert against
others who make use of their
creations.

Thisincludes giving creators
default ownership of the works
they create at the request of a
commissioning party, replacing
the current default ruleswhich
vest ownership of the copyright of :
suchworks with the :
commissioning party.

This has raised questions which
deserve scrutiny, given the
potentially far-reachingimpact on
ordinary Singaporeans.

Apartfromweddingphotographs, :
theaverage consumerislikelyto
engage the photography servicesof
others - both professionals and
amateurs - onmanyother
occasions. Family portrait
photography is particularly popular  :

 atthistime of theyear, after

* universitystudents graduate with
: theircapsandgowns. Pre-Covid-19,
- eventphotographywas common for
 birthdayparties,welcome lunches
: and company dinner-and-dance
© events. Most major tourist
 attractionsalso offer personal

: photography services, giving

: visitorsachance totake home

- photographic souvenirsof their

: whenweaddthe photographs we
: payotherstotake for our resumes,
: name cards, passportsand other
+ forms of personalidentification.

 copyright ownership of all these
: photographicimages seems

: expectations of privacyand

- fairness, especiallysince the

: commissioned photographer is

: already being compensated for his
: servicesand canalready exercise
- control over the individual

: Forexample, itis common for
- of printed photographs they

: supplyto the customer at first
* instance, charging higher rates to

fees directly proportional to the
: resolution quality of the image
: filestheygrantaccessto.

Where commissioned

photography takesplaceina

: business or commercial context,
: entirely different considerations

excursion. The listgrows longer

Giving the photographer first

inconsistent with our intuitive

consumer’saccess to these images. :

photo studios to limit the number

those who want digital copies with :

: apply whenwe give the

: photographer first ownership of
- the copyright. The freelance

. photographer gets anadditional

bargaining chip when his works

: are commissioned for magazine
: spreadsor advertisements. The
- aerialphotographer may be

: incentivised toinvest inadvanced :
. drone technologies to deliver

: superior quality images to his

: clients. Unlike ordinary

: consumers, business clients are

- more likelyto have some degree of
* savviness or sophistication to

: manage theapplicability ofa

- default rule which vests copyright
: ownership inthe photographer.

BARGAINING POWERAND
: TRANSACTION COSTS

 The crux of thereservations with
: thisdefault rule for commissioned
. photographs liesinits
: over-inclusivity and unrestricted
: scope ofapplication.

Giving first copyright ownership

: tocommissioned photographers
: maybe underpinned bynoble

: intentionswhichrecognise their
: statusas “creators”, by subjecting
: themto the same defaultrule as

thatapplied to commissioned

+ ownership rule takes effect, a

: consumer must notonly seek the

+ consent of the photographerto

: reproduce or publish the

: photograph, butalso tolerate the

: photographer’suse of the

: commissioned photograph for

: purposes completelyunrelatedto
: why the photographerwas

: engagedin the first place.

. bedisplacedbyanagreement

: between the parties, thereisno

: reasonwhy photographers would

* voluntarily surrender their

: copyright ownership to consumers
 intheirphotography services

: contracts. Howrealisticisitto

© expect consumers tonegotiate for
: theserightsineachandevery _
 transaction, evenassuming theyare :
: aware of the existenceand :
+ implication of this new default
: copyright ownership rule?

- business or commercial clients,
 individual consumersare likelyto
: besubject to the standard-form

+ contracts of photography service
: providersand, possibly,

+ boilerplate clauses which require
: themtopay higher feestoget

+ ownership of the copyrightin
 “their” photographs - something
» which they have enjoyed for

. decadesunder the current law.

: books or computer programs, but
: the practical consequences of
 changingthe lawwillbe quite

: unpleasant for consumers.

When the new copyright

Whileitis possible for this rule to

Without the bargaining power of :
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: which could seriously prejudice
: consumers of photographyservices :
- shouldnotbe done lightly,

- especiallywhenall thatis

- practicallyachievedisanincreased
: likelihood of transactional friction
: and customer aggravation that

: might,ironically, diminish the level
: of public support for stronger

: copyrightlaws in favour of creators.

COPYRIGHTLAW: STRIKING THE
: RIGHTBALANCE

¢ Likeallintellectual property
 statutes, the Copyright Act must

: strikeasensible balance between

: the competing interests of creators
: andusers. Strengthening the rights :
- of creators should not comeat the
- expense of consumers unless there :
- aregoodreasons for doing so.

* incentivised to take more

: theyare given copyright
- ownership of these photographs?
: Dophotographers deserve to be

. thanwhat theyare paid for their

. photography services, namely,

: copyright ownership of the

: photographsthey take? Doesthat
 justify depriving consumers of the
: propertyrightswhich theywould
- otherwise enjoy under the current
: rules?

: new Copyright Act that will
: benefitall creators, including

Changing the default rule inaway

Will photographers be

photographs of events or people if

rewarded with something more

Thereisanother feature of the

photographers - the right tobe

" identified asauthor ofa

copyright-protected work, What

. thismeans is that photographers,

: asauthors of the photographs they
- have made, will be entitled to get
 theirnamesidentifiedina clear

: andreasonably prominent manner
. whenever these photographsare

. published, exhibited or

: communicated tothe publicby

: their customers. Perhaps this new
: right of attribution is enough to

© achieve the goal of elevatingthe

: “creative” status of photographers,
* without also making them owners

: of the copyright in the

: photographs theyhave taken at

: therequest of others.

Inthelight of the concerns, it

: maybe prudent to reconsider the

scope of the changes to be made to

: the default rule for copyright

» ownership of commissioned

: photographs where the

: commissioning partyisan

» individual consumer. Afterall,

© consumersare given special

: treatment elsewherein the law,

: suchasprotection against unfair

: trading practices, in recognition of
 theirrelatively weaker bargaining
: positions. Consumers of

: commissioned photography
 servicesshould be viewed through
: the same lens by the legislators

: reforming our copyright laws.

* Burton Ong is associate professor
* atthe Faculty of Law, National
¢ University of Singapore.



