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not ‘a piece
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paper’

Five years on, there remains much confusion
over the process that led to the ruling in

the Philippines-China dispute. A close-up
look at the law of the sea sheds light on

the proceedings and their legal effect.

States partiesagree tothese
Robert Beckman : procedures when they ratify
and Tara Davenport i Unclos. Their consent todispute
P : P
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July 2021 marks the fifth
anniversary of the award of the

arbitraltribunalin the South China : including permanent courts such 3 IF "
Sea dispute between the i asthe International Court of ';-, r " 3
Philippines and China. i Justice (IC]) (thejudicial organ of < 1

Since the Philippines initiated
the case against China in 2013,
there have been countless
storiesin the pressand on social
mediaabout it. Some have
critiqued the substantive legal
outcome inthe award while others

: settlementprocedureswhena
i particular dispute arisesis not
: required.

To provide maximum flexibility

tostates, Unclos allows states to
i select fromarange of
i international courtsand tribunals

: the United Nations), the

i International Tribunal for the Law
: oftheSea (Itlos,a permanent court
: established underUnclos

: consisting of 21judges), and ad hoc
i arbitral tribunals to be constituted
: when disputes arise.
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Activists demonstrating outside the Chinese consulate on the fifth anniversary of an international arbitral court ruling invalidating Beijing’s historical claims over
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the waters of the South China Sea, in Makati City, Philippines, earlier this month. PHOTO: REUTERS

arbitral tribunal and the selection
of arbitrators.
Asmentioned above, Unclos

: 2014.Aspresident, he was
i responsible for appointing an
: arbitrator for China and the

: between parties and record of
i documents.

The PCA has no say as to how

: Philippines’ claims were
i well-founded in fact and law.

THELEGALEFFECT

have cast doubt ontheprocedural : Whenthe Philippinesinstituted : allowsstates (either onbecoming | remaining three arbitrators. casesare decided and provides :
aspects of the arbitral : proceedingsagainst China,Manila @ aparty toUnclos orafter) toselect : Judge Yanaidid not have free : only administrative support. : OFTHEAWARD
proceedings, inevitably raising i wassimply exercising its rights froma range of international : choice in appointing the i :

questions onthe legitimacy and
validity of both.

Unfortunately, media coverage
of the case has resulted in
considerable confusionaboutthe
arbitral proceedings. This
commentary attempts to clarify
some of the misperceptions
surrounding keyprocedural issues
inthe arbitration. It explains how
the Philippines submittedthe
dispute to the arbitral tribunal, the
constitution of the arbitral

Court of Arbitration (PCA), the

: underUnclos dispute settlement

i provisions. China’sconsent tothe

i proceedingsin the case wasnot

i specifically required asithad

: already consented when it ratified
: Unclos. Indeed, such unilateral

: referral of disputesto Unclos

: forumshasbeenutilised by other

i statesinAsia, including Malaysia’s
i dispute with Singapore in theland
: reclamation case and Bangladesh’
: disputeswith Indiaand Myanmar
{ onmaritime boundaries in the Bay
tribunal, the role of the Permanent

of Bengal.
The negotiators of Unclos

courtsand tribunals, including the
ICJ orltlos or ad hoc arbitral
tribunals.

If parties to a dispute have
selected different forums or have
notmade a selection, the “default
procedure” is arbitrationunder
Annex VIl ofUnclos. Thisis
commonly referred to asan
‘Annex VIl arbitral tribunal”.

Annex VIl of Unclos sets out the
rulesof procedure for the conduct
of arbitral proceedingswhenan
Annex VIl arbitral tribunal is the
applicable forum.

! remaining arbitrators. Annex VII

: requires himtoappoint persons

i from thelist of arbitrators

: maintained by the UN

i Secretary-General. The list of

: arbitratorsis comprised of persons
: nominated by Unclos state parties
: whoare experienced in maritime

i affairsand who enjoy the highest

: reputation for fairness,

i competence and integrity.

Inaddition, Judge Yanai was

: required toappoint persons of
: different nationalities, and he
: could notappointanyone whowas

CHINA'S NON-PARTICIPATION

! Whena case isinstituted against it,
: astate is entitled to adopt

i whatever litigation strategy it

¢ thinks fit, including a decision not
: toparticipate inthe case, either

: fully or partially.

However,asis the case with

: mostinternational courts and

i tribunals, Annex VIl ofUnclos

i specifically providesthatif one

i party toa dispute does not appear
: orfailstodefend its case, the other
i party may request the tribunal to

¢ Chinahasstated that the award is

: nullandvoid, hasno binding effect
i onChina, and should be treated by
: theinternational community asa

i “piece of waste paper”. Thisis

¢ unsurprising - theawardis

: contrary to China’s position and

¢ interests in the South China Sea.

However, China’s

¢ characterisation of the award does
i notdeprive the award ofits legal

¢ effectunder international law.

¢ Unclos clearly provides that the

: award of the arbitral tribunalis

¢ finaland without appeal, and shall

implications of China’s : recognisedthat there were certain Unless the partiestothecase i inthe serviceof, ordinarily : continue the proceedingsand i be complied with by the parties to
non-participation, andthe legal i disputesthat stateswould prefer otherwise agree, an Annex VII i residentin the territory of, ora i makeanaward, and that the i thedispute. This applies even if
effect of the award. : notto be subject tocompulsory arbitral tribunal consists of five : national of either of the partiesto  : absence ofa party shallnot : one ofthe parties does not
; dispute settlement. Unclos arbitrators. One arbitratoris : the dispute. : constitute abar tothe : participateinthe case.
STATES CAN UNILATERALLY : accordingly gives statesthe choice : appointedby the stateinitiating Judge Yanaiappointed four : proceedings. The rationale for The nature of international law is
SUBMIT DISPUTES RELATING i toopt out of compulsory dispute proceedings. The other statethen : personsfromthelist ofarbitrators : such provisionsisto ensure that i suchthatthe arbitral tribunal has
TOUNCLOSTO TRIBUNALS : settlementproceduresforcertain : has 30 days toappoint one i —threeltlosjudges (from Ghana, | stateswerenotpresentedwithan : nopowerto forceastateto comply
: categories of disputes. For arbitrator. The two statesarethen | Franceand Poland)andalawof | easywayofpreventinganadverse : withanaward eventhoughitis
The 1982 United Nations : example, every state party to to agree on the remaining three : the seaexpert from the : judgment oraward. : legallybinding on parties to the

Conventiononthe Law of the Sea
(Unclos) was a milestonein
internationallaw. [t was
negotiated overnine years,
coveredabroadrange of issues
relating to oceanuse and

i Uncloscandeclare that it does not
: acceptthe compulsory dispute

i settlement procedures for

: disputesconcerning the

: interpretation or application ofthe
: provisions in Unclos on the

arbitrators.

However, if one of the states fails
to appoint an arbitrator, or if the
two states cannot agree on the
remaining three arbitrators, the
remaining arbitrators are then to

i Netherlands. Some media reports
: have questioned why Judge Yanai
i failedtoappointany Asians to the
: arbitral tribunal. However, there
i werevery few Asians on the list of
: arbitrators because most of the

However,AnnexVIlalso

: provides that before making its

i award, the arbitral tribunal must

: satisfy itself notonly thatithas

i jurisdiction over the dispute, but
: alsothat the claim is well founded

: dispute.Unclos dispute settlement
: provisionsassume that states will

i comply in good faith with the

¢ provisions inthe treaty they

¢ ratified. If they failto do so, it risks
: undermining the integrity of the

involved more than 160 states, i delimitation of maritime beappointed bythe presidentof ~ : Asian statepartiestoUncloshad  : infactandlaw. : rules-based order set out in
including China and the : boundaries, oron disputes relating : Itlos. When appointing the : notexercised theirrighttoappoint : Undoubtedly,the ¢ Unclos.
Philippines. ¢ tomilitary activities. remaining three arbitrators, the i personsto the list. i non-participationof Chinaplaced { Whilearbitral awardsare

The goal wasto agree ona China, like several other states, Itlos president isrequired to : : agreater burden on the arbitral : binding only on the partiesto the
universally accepted convention | madeadeclaration excluding consult withthe parties to the : THECASEWAS HEARD BY i tribunal thanin anormal case. : dispute, they may also have
foralluses of the oceans. : disputeson theseissues from case. : ANANNEXVII ARBITRAL i Thatsaid, thetribunal tookseveral : broaderlegal effectsvis-a-vis the
Currently, Uncloshas 168 parties. | compulsory procedures. However, Inthe South China Sea : TRIBUNAL, NOTTHEPCA i stepstoensure that it had i internationallegal order. Arbitral
It has been described by : consistent with the practice of all arbitration, the Philippines 4 : jurisdictionand thatthe : awards are a subsidiary means of
Ambassador Tommy Kohasa { international courtsand tribunals, ! appointedItlosjudge Rudiger i Some media reports havealso ¢ Philippines’ claim was ¢ determination of the rules of

“Constitution” for the oceansand
has gained widespread acceptance
asthe prevailing legal order

¢ inthe event of adispute over
i whether these exceptionsapply
: and whetheran Unclos forum has

Wolfrum of Germany as an
arbitrator. China then had 30 days
to appoint one arbitrator.

: created confusion about the award
i by describingitas havingbeen
: issuedby the PCA, rather thanan

well-founded in factand law.

For example, while China did not

i officially participate, it madeits

! internationallaw. The award
¢ clarified the legal meaning of
¢ Unclos provisions that have

governing the rightsand ¢ jurisdiction, the Unclos forum However, China didnot appoint : AnnexVllarbitral tribunal. Such ~ : position known onseveral : previously beenuncertain or

obligations of states inthe : itselfhas the authority to anarbitrator or consult with the : reportshave suggested thatthe : occasions, includingina 2014 : subjecttoconflicting

oceans. : determine whetherit has Philippines on the appointmentof : PCAisnot reallya courtoran i position paper. The tribunal ! interpretations. Its findings can
One of the unique features of ¢ jurisdiction. the remaining three arbitrators . arbitral tribunal with international : considered China’s official : berelied upon bystatesand

Unclosisthecompulsorysystem i Inthe South ChinaSea because it had decided not to i standing, thereby castingdoubton | statementswhen determining i otherinternational courts and

forthe settlement of disputes
between state parties on the
interpretation orapplication of its
provisions.

When a state ratifies Unclos, it
agrees in advance that if a dispute

party on the interpretation or
application of the provisions in

Unclos, andthat dispute cannotbe
: THERULES OF UNCLOS

resolved through negotiations,
either party to the dispute can
institute proceedings against the
other party.

arbitration, the arbitral tribunal

i consideredwhether these

: exceptionsapplied,and it

: decided that it hadjurisdiction

: oversome (althoughnot all) of the
i disputesreferredto itby the
arisesbetween it and another state :

Philippines.

{ THEARBITRAL TRIBUNAL WAS

PROPERLY CONSTITUTED UNDER

i Another source of confusion
: relatesto the constitution of the

participate inthe case. The

torequest the Itlos president to
appoint anarbitrator for Chinaand
to appoint the remaining three
arbitrators.

Some reports in the media have
raised questions on why four of the
arbitrators were appointed by a
Japanese government official. The
simple reason is that Judge Shunji
YanaiofJapan had been elected by
the other Itlos judgesto serveas

: the president of Itlos from 2011 to

: theaward.
Philippines then exercised itsright :
: court ortribunal, butisaregistry

: established by statesin1899 to

: facilitate the peaceful settlement

: ofdisputes that have beenreferred
: toarbitration. In the majority of

: Annex Vllarbitrations unilaterally
: initiated by state parties to Unclos,
: the PCAisappointed as the

! registry that provides

i administrative services suchas the
: arrangement of hearings,

: facilitation of communication

The PCAisnotan international
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- whetherithad jurisdiction (also
: consistent with international
: practice).

Inaddition, the tribunal required

i the Philippines to make additional
i argumentson issuesthat it felthad
! beeninadequately addressed by

: the Philippines and requested

: furtherevidence fromit to

: substantiate its arguments on

: certainissues. The tribunal also

: appointed its ownindependent

: expertstoexamine certainissues

: inordertoensure that the

: tribunals.

While the extent towhichthe

i awardwillbe relied upon by other
i actorsis still evolving, it is clear

: thatthe award is nomere piece of
i waste paper.
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i * Robert Beckmanis an emeritus

: professorand Tara Davenportisan

i assistant professorat the Faculty of
: Law of the National University of

¢ Singapore.



