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[he robot
judge will

see you now

Could artificial intelligence regulate itself?

i the bestapproach forreaping the

i benefits of AL Autonomous

: vehicles, to pickan obvious case,

i arenot driven by humanoidrobots
: controlling speed and direction

: withmechanical hands and feetin
i substitution of theirabsent

¢ “drivers”.

Simon Chesterman

For The Straits Times

Asartificial intelligence (AI)
transforms modern life, regulators
around the world are grappling
with how to reap its benefits while
minimising its risks.

Earlier this year, the European
Union proposed a draft regulation
oncertain aspects of Al Last
month, China adoptedits new
state-centric Data Security Law,
evenas the Group of Seven pushed
itsalternative vision ofan open
and “human centric” approach to
Althrough the Global Partnership
for AT(GPALI).

These government initiatives
complement the hundreds of
guides, frameworks and principles
put forth by think-tanks and
industryassociations — even the
Pope endorseda set of principles
last year in the Rome Call For Al
Ethics.

Asthe difficulty of actually
applying such rules to fast, opaque
and autonomous systems becomes
clearer, however, aradical
suggestion isbeginning to gain
credence. Could the machines
regulate themselves? And might
they one day regulate us?

1. Allrise

Theidea thatlegal practice - seen
asthelogical application of rules to
established facts - could be
automated has beenaround for
decades.In the 1980s, researchers
developed prototype systems of
rules inmachine-readable form.
The enthusiasm was characteristic
of the time, precedingas it did one
ofthe “Al winters” that has
periodically seeninflated
expectations crash against reality.
Subsequent decades did see
transformations in legal research
and document management.
These increased lawyers’access to
information and their efficiency in
using and sharing it, but did not
fundamentally alter their role.
Even those encouraging the
adoption of technology believed
that the inability of Al to emulate

: human qualities limited its scope
i for taking on the higher functions
i oflawyers - the role ofjudgesin

: particular.

Aswe have seenin otherareas,
however, emulating human
methods may not be the right or

The DoNotPay chatbot,

i launched in 2015, offered an

i indication of what might be

¢ possible. Written by a17-year-old
: Stanford student, it followed a

: series of rules to appeal against

i parking fines. Similar technology
. now facilitates other simple tasks
i —from the making of wills to

: reporting suspected

. discrimination - yielding

. efficiencies aswell as offering

: greateraccess to basic legal

: services for the wider public.

Many lawyers long assumed

: thatlitigation would be the last

: partoflegal practice tobe
 automated. Yet, online dispute

¢ resolution (ODR) has beenaround
¢ since the 1990sand, for smaller

i claimsin particular, hasbeen

: embraced not only by online

i traders like eBay and PayPal, but

i alsoin the legal systems of Canada
: and Britain.

Atits simplest, ODR merely

¢ helpsparties settle their own

. disputes more efficiently. An

i algorithm might, for example,

: serveas thego-between to parties
i astheynegotiate asettlement,

¢ nudging them until theyreacha

: mutuallyacceptableresult. Amore
. elaborate system mightanalyse

: relevant dataand propose its own
¢ settlement. In either case, the

i outcome is binding because the

: parties themselves agree toit.

Deeper inroads have been made

! inChina.

Inlate 2019, Hangzhou’s

i Internet Court began allowing

: parties to appear virtually before
¢ anavatarjudge. The avatar can

: handle online trade disputes,

: copyright cases, and e-commerce
: product liability claims.

Hangzhouwas chosen because it

i is the home of Alibaba, enabling

: integration with trading platforms
i like Taobao for the purpose of

¢ evidence gathering as wellas

: “technical support”.

Meanwhile, the Wujiang District

: of Suzhou has trialled a “one-click”
: summary judgment process for

¢ less complex criminal cases,

: automatically generating

: proposed grounds of decision

: complete with sentence.

Singapore’s Chief Justice

: Sundaresh Menon has said that

i such developmentsin Chinaare

: making “machine-assisted court

: adjudicationareality”. At the same
: time, he noted, the use of Al within
: thejustice system givesrisetoa

¢ “unique set of ethical concerns,

: including those relating to

: credibility, transparency and

i accountability”.

To this one might add

: considerations of equity, since the
¢ drive towards greater automation
: isbeing dominatedby

: deep-pocketed clients and

: ever-closer ties to technology

: companies, with uncertain

: consequences for the future

: administration of justice.

2.0Objection!

i Inherentin many of the debates
i over how far thisshould go are

: fundamental differencesin the
: understanding not of Al, but of
: law.

Iflaw isunderstoodina

¢ narrowly formalistic way - the

: blind application of rules to

: uncontested facts — then

: processing it through algorithms

makes sense, in the same way

thatit would be inefficient to
have regulators or judges doing

: long division by hand instead of
: usinga calculator.

But, tostate the obvious, law is

not long division.

The simplest of cases aside, the

: regulation of behaviour and the

: resolution of disputes involve

¢ values and meaning thatare

: necessarily contested. As

: American jurist Oliver Wendell

: Holmes famously said, “The life of
i thelaw hasnotbeen logic: it has

: beenexperience.”

Ahyes, the computer scientist

: mightrespond. Butexperienceis
i preciselywhat machine learning
: canreplicate now.

Indeed, more recent innovations

¢ reflectashiftin theapproach to
: thelawanalogous to the move in
¢ Alresearch towards machine

. learning.

Rather than trying to code legal

¢ rulesin fixed systems that can

: thenbeapplied tosanitised facts -
¢ top down, asit were - key

: achievements have beenmade in

: analysing large amounts of data

¢ fromthe bottomup.

Thisapproach does not seek to

: answeran individual case, but to

. offeran estimate based on past

: experience. By feeding inrelevant
: case law and then comparing it to
: thefactsat hand, the computer

. system looks for similarities and

: projected outcomes.

The turn to Al in this context has

provenusefulinidentifying

_ relevance for the purposes oflegal
: research, contract review,and

: discovery.
Yetifextendedtoregulationand :
: adjudication, it would

: fundamentally change the task
: from making adecisionto

: predicting it.

Rather than being part of an

: ongoingsocial processinthe

: development of the law, it would

: bemore like forecasting the

: weather - or the mannerin which
: Netflix suggests youmight like a

: movie based on what you have

: enjoyed in the past.

: 3.Sentence first,
: verdictafterwards

There may, however, be a case for
: Alplayingalarger role in
: regulating Alitself.

The speed, opacityand

: autonomy of Al systems do

¢ occasionallygive rise to practical
: and conceptual difficulties for

: humanregulators.

Insome cases, the response has

been to slow them down, asin the
: case of high-frequency trading.

Inothers, it has been to ensure

: the possibility of accountability

: throughrequiring thatactions be
. attributable to traditional legal

: persons - typically the owner,

: operator, or manufacturer. In still
: others, it has been to call for

prohibiting certain activities

entirely - such as the use of lethal
: force.

The unique features of Al do

suggest two avenues fora form of
. self-regulation.

First, regulatory objectives can

i be builtinto the software itself,

Like Isaac Asimov’s famous

¢ “laws” these would notreally be
. rules saying whatamachine

: should do, but design features

¢ limiting what it could.

Second, Alsystems allow for

¢ interrogation of mistakes and

: adverse outcomes in amanner not
¢ possible with traditional legal

: actors.

If youaskamachine whether it is

biased, for example, it will
: generally tellyou the truth.

Provided the instructions were

i clear,asystem couldreport onits
i compliance with rules and

. policies,among other things

: examiningits conductwitha

¢ degree of candour not possible

: with humans.

Problems disclosed in this way

: wouldalso point toaneedto

: rethink the remedies available -
: notassins to be punished, but

: errors to be debugged.

4. Court adjourned

! Itremainstobe seen whether
: China represents the future of
: regulation by Alor its limit case.

Evenif Al systems are more

. efficientand consistent than

: human regulators and judges, that
¢ would not justify the handover of
i theirpowers more generally.

For the authority of law depends

i notonlyonitsprocessesina

: formal sense but in a substantive

i sensealso. Regulation, legal

. decisionsare not mere Turing

i Testsinwhich we speculate

¢ whether the public can guessiif the
: regulatororjudgeisapersonora

. robot.

Legitimacy lies in the process

¢ itself, the ability to tie the exercise
. ofdiscretion to abeing capable of
. weighing uncertain values and

: standing behind that exercise of

: discretion.

Accepting otherwise would be to

¢ accept thatlegalreasoningisnota

: mixof doctrinal, normative and

. interdisciplinary scholarship.

: Rather,itwould come tobe seenas
: akind of history - the emphasis on
i appropriate categorisation of past

¢ practice rather than participation

: inaforward-looking social project.

AsRobert H.Jackson, another US

: Supreme Courtjudge, once

: observed: “We are not final

¢ because we are infallible, but we
. are infallible only because we are
: final.”

Many decisions might therefore

. properlybe handed over to the

: machines. But the final exercise of
: discretion, public control over the
: legal processes that regulate our

: interactions with the world

¢ aroundus, should be transferred

i onlywhen wearealso preparedto
. transfer political control also.
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