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vers of peace and rivers of conflict

Alook at international law governing riparian states and what Asian countries can learn from Europe in managing their international watercourses
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There are two kinds of rivers in the
world: national and international.

Aninternational river is one that
flows through the territory of more
than one country. Instead of
“international river”, the United
Nations uses the term
“international watercourse”,
which is broader and includesall
interconnected waters, including
rivers, tributaries, lakes, glaciers
and underground aquifers.

Thereare 310 international
rivers, aslisted under the Register
of International River Basins. A
state through which an
international river flows is called a
riparian state.

Aninternational river canbea
river of peace ifall the riparian
states agree to cooperate in
managing the river, to keep it
clean, navigable and sustainable.
Aninternationalriver canbe a
river of conflict ifthe riparian
states act unilaterally and do not
cooperate in managing the river.

Lessons from Europe

The successful mannerinwhich
Europe manages its international
rivers contains some lessons for
Asia.

THEDANUBE RIVER

Theriver Danube is the
second-longestriverin Europe. It
has10riparian states, namely
Germany, Austria, Slovakia,
Hungary, Romania, Croatia,
Serbia, Bulgaria, Moldovaand
Ukraine.

Allofthem are parties to the
1994 Danube River Protection
Convention. The convention’s
objectives are:
sustainable water management;
- conservation of surface and
ground water;
pollution reduction; and

.

andaccidents.

Although the convention
contains a dispute settlement
mechanism, it has never been
used. Differencesbetween the
riparian states have always been
settled by consensus.

THERHINE RIVER

The Rhine isanimportant river in
Europe. Itsriparian statesare:
Switzerland, Austria, Germany,
France and the Netherlands. The
five riparian states, as well as
Luxembourgand the European
Union, are parties to the 2000
Conventiononthe Protection of
the Rhine.

The convention has eight
objectives. These include
maintaining and improving the
quality of the Rhine’s waters

through the prevention, reduction,

orelimination of pollution caused
by industry, agriculture and
shipping - essential, as another
objective is the production of safe
drinking water from the Rhine. Yet
another objective is to take
ecological requirements into
account when developing projects,

prevention and control offloods

suchashydroelectric power.

Decisions by the partiesare
taken by consensus. Disputes
between the parties are to be
referred toarbitration.

What lessons can we learn from
the Danube and the Rhine?

First,all the riparian statesare
parties toalegally binding
agreement. Second, the riparian
states accept that they share a
community of interests. Third,
they accept the duty to cooperate.
Fourth, they have refrained from
taking unilateral action. Fifth,
they agree to take decisions by
consensus. Sixth, they agree tobe
bound by the dispute settlement
mechanism prescribed by the
respective conventions.

Asia’sinternational rivers

Asiahas many international
rivers. These include the Indus,
which is shared by India, China
and Pakistan; the Ganges, which is
shared by India and Bangladesh;
the Brahmaputra, which is shared
by China, India and Bangladesh;
the Salween, which is shared by
China, Thailand and Myanmar;
and the Mekong, which isshared
by China, Myanmar, Laos,
Thailand, Cambodia and Vietnam.

The Indus and the Ganges

In1960,whenrelations between
India and Pakistan were very
fragile, the two countries still
managed to conclude the 1960
Indus Waters Treaty. The
agreement is in force and is
effectivein settling disputes
between them. Arecent
complaint by Pakistan against
India under the Treaty wassettled
by arbitrationin2013.
In1996,Indiaand Bangladesh
concluded the Agreement On
Sharing Of The Ganges Waters at
Farakka. This agreement does not
create a community of interests in
the shared management ofthe

Ganges. It has left Bangladesh with
numerous concerns and
unresolvedissues.

The international law of
international rivers

There are two kinds of
internationallaw: treaty law and
customary law. A treaty is binding
only onits parties.

Anexample would be the 1997
UN Convention onthe Law of the
Non-Navigational Uses of
International Watercourses
which, among other things,
commits its members in utilisinga
river’s resources within its
territory to “take all appropriate
measures to prevent the causing of
significant harm to other
watercourse states”.

The convention has come into
force and has 37 parties, including
Vietnam. As Chinaand Laos are
not parties to this convention, they
are not bound by it.

Unlike treaty law, customary
internationallawis binding on all
states. The International Court of
Justice ruled in the 1997
Gabcikovo-Nagymaros case that
the riparian states ofan
international river share a
community of interests. This
means that the riparian statesare
bound by the principle of equitable
and reasonable use of the river.

state’suse of the river, inits
territory, must be “equitable” and
“reasonable”. It would not be
equitable or reasonable for an
upper riparian state toignore the
legitimate interests of other
riparian states.

The Mekong River

The Mekong Riveris not only one
ofthe world’s longest rivers, but it
hasalso beenreferredtoas the
world’s most productive river as it
cuts its way through China,
Myanmar, Laos, Thailand,

Cambodia and Vietnam — over
¢ 60 million people depend on the
¢ river for their living.

In Cambodia, the Tonle Sap and

: the Mekong flood plains cover the
: entire country. Theriver provides
¢ people with fish, agriculture and

! navigation.

The Vietnam Delta, whichis the

i country’s rice bowl, produces 60
i percent of Vietnam’s riceand fish.

The Mekong has come in for

: greaterinternational attention in
: recent times because of concerns
i over developments thatpose a

¢ threatto the food security of the

: lowerriparian states.

Chinahasbuilt 11 dams on the

i river. Laos, which hopesto

: generate revenue from

: hydropower, has built more than
! 50 damsover the past15years,

: withmore under construction in

: rivers and streams around the

: country. Together, the dams have
: hadadevastating impact on the

i lowerriparian states.

A study by the Mekong River

: Commission shows that fish stocks
¢ could fall by as much as 40 per

i cent.Italso statesthat there could

: bea 97 per cent reduction of

¢ sediments flowing downstream.

: This could lower soil fertility and

i affectagricultural productivity.

Arethesix riparianstates of the

Mekong parties to alegally binding
1 agreement? The answer is no.
Inother words,anupperriparian :

Four of them, namely Cambodia,

: Laos, Thailand and Vietnam, are
¢ partiestothe1995Mekong
1 Agreement.

Article1ofthe Agreement

{ commits its members to

¢ “cooperateinall fields of

: sustainable development,

: utilisation, management and

: conservation of the water and

! related resources of the Mekong
: River Basin... inamanner to

; optimise the multiple-useand
: mutual benefits of all riparians
¢ and to minimise the harmful

: effects that might result from

! natural occurrences and
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man-made activities”,

The first imperative is to
persuade Chinaand Myanmar to
join this Agreement. The lesson
from Europe is that all the riparian
states should be partiestoalegally
binding agreement.

We should point out that under
the Mekong Agreement, no
country canveto another
country’s dam projects. Thereisan
obligation to consult, but a riparian
state like Laos has insisted that it
has aright to use itswater
resources. Laos wants to build100
dams by 2030, to become the
“battery” of South-east Asia.

The second imperative is to
persuade Chinaand Laos, the
upper riparian states, that they do
not have absolute sovereignty over
theriver in theirterritories.

Their sovereignty isbalanced by
the community of interests they
sharewith the lower riparian
states. Their exercise of
sovereignty is limited by the
obligation to ensure that their
actions do not cause significant
harmto otherstates.

Thisapplies to the building of
dams by China and Laos. The law
does not prevent them from
building dams. However, before
theybuild anew dam, they havea
legalobligation toundertake an
environmental impact assessment
and to notify the lower riparian
states of their plans. The law also
requires them to ensure that the
new dam does not cause
significantharm to the lower
riparian states.

Existing institutions

Apartfrom the 1995 Mekong
Agreement and its well-regarded
secretariat, the Mekong River
Commission, there are many other
institutions relating tothe
Mekong.In1992, the Asian
Development Bank brought
together all six riparian states in
the Greater Mekong Subregion

A view of the Mekong River bordering Thailand and Laos, as seen from the Thai side in Nong Khai. The Mekong has come in for greater international attention in recent times because of concerns over dam
: building by China and Laos that poses a threat to the food security of the lower riparian states, say the writers. PHOTO: REUTERS

Economic Cooperation
Programme. The agenda of the
programme is to promote
connectivity, competitivenessand
community.

In1996, Asean established the
Asean Mekong Basin
Development Cooperation to
engage China. The programme’s
main achievement so farisaplan
to build a railway connecting
Kunmingand Singapore.

In2015, Chinalaunched the
Lancang-Mekong Cooperation,
which includes all six riparian
states. This is the platform that
Chinauses to engage the five
Aseanriparian states. Many
meetings are held annually and at
alllevels. However, the issue of
dam building by Chinaand Laosis
not on the forum’s agenda.

Ariver of peace
and cooperation

Ourambition is to make the
Mekong Riverariver of peace and
cooperation. Towards this end, we
respectfully urge Chinaand
Myanmar to consider joining the
1995 Mekong Agreement.

Our second pleato Chinaand
Laos, the two upperriparian
states, is to accept the rule of
customary international law
governing international rivers,
which is, that they sharea
community of interests with the
lower riparian states.

Wewant to conclude by
appealing toall Asian riparian
states: Let us show the world that
we can manage our international
rivers as wellas the Europeans.
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