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Understanding what judges
consider in sentencing

The increased community interest in sentencing cases is welcome, and should be
accompanied by a better understanding of the principles that guide sentencing decisions

Benny Tan

For The Straits Times

There appears to bea marked
increaseininterestrecently in local
sentencing cases among the public
in Singapore. As sentencing
scholars Julian Roberts and Jan de
Keijser, from the University of
Oxfordand Leiden University
respectively, have pointed out,
sentencingis a process where a
courtimposes a legal punishment
onbehalfof the community in
which the crime is committed.
Therefore,in my view, it canbea
positive and encouraging
development when members ofa
community become more
interested in the sentencing
system. To this end, it might be
useful to take this opportunity to
elaborate on three broad aspects of
sentencing.

The firstis that sentencingis a
very fact-sensitive exercise. Courts
around the world have observed
that in sentencing, no two cases are
ever exactly alike.

There will be factors that
necessitate the imposing ofa
harsher sentence, and others that
justify aless harsh punishment. The
former factors are known as
aggravating factors, and the latter
are mitigating factors. The exact
relevant aggravatingand
mitigating factors would almost
always differ from one individual
case to the next.

Take, for example, two offenders,
Aand B, who each committed the
same offence in identical
circumstances, but A has a criminal
record while Bis a first-time
offender. Generally and intuitively,
we would accept that A should be
givena harsher punishment
compared to B. Indeed, a criminal
recordis an accepted aggravating

i factorinlaw.

But the sentencing process does

i notendthere - howmuchharsher

¢ should the sentence for Abe?

: Suppose the appropriate

¢ punishment for B is one month’s

¢ jail, how much longer should A’sjail
¢ termbe? Put another way, what

: would be a fair punishment for A?

The answer is far from

¢ straightforward. It dependsona

: range of other sub-factors. For

: example, howlong agowasA’s

¢ previous conviction? Was his

i previous offence a similar offence

. oravery differentone? What steps
i has A taken toreduce the riskof

: reoffending since then? What

: punishment did A receive for his

i previous offence?

Sowhatat first glance seems to be

i aneasy question, turnsouttobealot
: more complicated. Thisapplies to

: virtually everysentencing case and

i everyaggravatingand mitigating

: factor, because as highlighted

: above, no two cases are ever exactly
i alike.Onoccasion, the relevant

: sentencing factors may also pullin

: different directions.

In this regard, the Court of

: Appeal, our apex court in

: Singapore, explained in 2016 that
! “sentencingis an intensely difficult :
. exercise, and thatreasonable

: persons can, and often do, disagree
¢ astowhat the appropriate sentence :
i ought to be. Thatis why a wide

. margin of appreciation is given to
i sentencingjudges calledonto

: exercise their discretion”.

The second broad point, which

¢ should not come as a surprise

i considering the above,ishowmuch
. ofrelevant information we have

i aboutacase,as wellas how close

: the contextweare toanactual

: sentencingjudge, cansignificantly

¢ affect what we feel should be the

: fair punishment in any given case.

There is empirical evidence on

this. The Melbourne Criminology
¢ Sentencing Study, which was

: completedin 2007, involved four

¢ actualjudges each presenting a

: real-life case to about 100

: participants. The 400 or so

¢ participants were selected so that
: therewasgoodrepresentationin

¢ termsofage, gender, occupational
¢ statusand soon. The judges spent
: around 40 to 55 minutes explaining
: the details of the case to the

: participants, which included the

: factsof the offence, the

: circumstances of the offender as

: wellas the relevance of the

i different sentencing factors.

The judges then informed

: participants that they were

: consulting the community and

i askedeach participant to

¢ individually and anonymously

i indicate what sentence the

¢ participant would impose. The

! participants were also told that

i each caseinvolved areal offender
: whohad to serve the sentence

: imposed and areal victim who had
i beenharmed.

Takinginto account previous

studies done elsewhere, the results

: Accordingly, trying to

: cometoa positionon

: whethera sentence

: passedinacaseisfairand
: justwhenone possesses

: bitsand pieces of

: information about the case
: isnotunlikeadoctor

i decidingwhat medical

. procedure toorderfora

: patientafter thedoctor

i hasheardonly

i oneor two symptoms

: described by the patient.

: ofthe Melbourne study suggested
¢ thattheamountofrelevant

: informationaperson has abouta

: case,and how close a contextheor
: sheisin compared with anactual

¢ sentencingjudge, makesa

¢ difference to what one thinks

¢ would be a fair and just

. punishment. Moreover, the study

. also found that the punishment the
: participants said they would

: impose turned out to be generally

. lessharsh than what the judgesin

¢ the casesinfact meted out.

Accordingly, trying to come toa

i position on whethera sentence

: passedina caseis fair andjust when
. one possesses bits and pieces of

: information about the caseis not

¢ unlike a doctor deciding what

i medical procedure toorder fora

. patient after the doctor has heard

: onlyone or two symptoms

i described by the patient.

Allthis segues verynicely to the

Our Criminal Procedure Code

i providesthat when our courts :
¢ deliverjudgment,and thisincludesa :
! judgmentonsentence, the courtcan
: doso eitherorally or by written

: groundsofdecision. Inpractice,

: writtengrounds of decision would
. setoutthe court’sreasoninginits |
¢ full detail. Oraljudgmentsarebyand :
. large briefer, and may not touch on
i everysingle relevant point.

However, as amatter of practice

: aswell, the State Courts will

. generallyissue written groundsina
. caseonly wheneither the

i prosecutionor theaccused has

¢ filed anappeal against the

i judgment. Thisis rightly so, given

: theheavy caseload that the State

i Courts have to manage every year.

As the Court of Appeal alluded to

ina 2011 case, requiring courts to
: issue detailed written judgments in
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! every case may increase costs and

i lead to delays. Onlyin arelatively

¢ smallnumber of cases do either

¢ partyseeaneedtoappeal.

i Additionally, in many cases, the

¢ court’sreasoning would already be
i obvious from the exchanges

¢ between the court and the parties.
¢ Allthis means that very

: understandably, the majority of

i sentencing decisions would be

: rendered by our courts only orally.

And each year, thousands of

: accused persons are sentenced by

i our courts. The media can report on
¢ onlyasmall fraction of them.

i Furthermore,ifrenderedasa

¢ written judgment, a court’s

: reasoning forwhy it passed a

¢ particular sentence would

i frequently runup to dozens of

! pages,sometimes hundreds.

But the space that any media can

i dedicate toreportingona

i sentencing case is necessarily far

: morelimited, so whatis reported

¢ wouldinvariably be nothing more
: thanasnapshotofthe court’s

: reasoning, and whatit took or did
i not take into account.

Importantly as well, just because a

i factabout the offence or the

i offender was mentionedby the

: prosecution or the defencein the

i case doesnot mean that the court

: tookitintoaccountor gaveitmuch

: weightin its decision on sentencing.
i Very often, parties highlight certain
: facts merely to provide the court

: withamore complete picture of the
: caseand the offender.

For example, defence counsel

: regularlypoint out on behalf of the
¢ client the hardships that the

: ¢ client’s family might experience if
i third and final aspect, which relates |
¢ to how much we know about the

! court’sreasoning in passinga

. particular sentence on an offender
! inSingapore.

the client is sentenced toajail term.

i Thisisoften picked up in news
: reports.

But, for better or for worse, a

: court will almost never actually
¢ factorthatintoits sentencing
: decisionbecause it is established

law since the 1990s that hardships
toan offender’s next-of-kinisa

: mitigating factor only invery
i exceptional cases.

Thatsaid, there is much helpful

i generalinformation on sentencing

available, such as that on common

: aggravatingand mitigating factors,
: and what different sentencing

: options entail. These information

¢ canbe found on the websites of our
: courts and the Attorney-General’s

¢ Chambers.
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