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[ he curious case
of how big firm
lawyers and
female lawyers
perform in court

: publication of data analytics that
: reveal or predicthow particular
: judges decide oncases - witha

Whatresearch shows about
whether the ‘quality’ ofa
lawyer — measured by factors
such as years of experience -
affects performance in court

:  SomystudentsandIsteered
¢ clear of France and confined

: Singapore Supreme Courtina

: penalty of up to five years in prison.

i ourselves toevery case heard by the

Simon Chesterman

For The Straits Times

Earlier this week, non-essential
court proceedings resumed in
Singapore after two months on
hold owing to the Covid-19 circuit
breaker. In most cases, lawyers will
continue to appear remotely before
judges via teleconference.

Trying to make a persuasive
argument on the Zoom
videoconferencing software is not
the same as doing soin person. That
might be said of everything from
teaching to dating, though the
stakes in court proceedings -
which can determine one’s very
liberty — can be far greater.

But shoulditeven matter how
“persuasive” your lawyer is?

In theory, the rule of lawmeans
equality before the law. Everyoneis
entitled to a fair hearing and justice
should prevail whether you have a
greatlawyer, a pedestrianlawyer,
ornolawyer atall. In practice, of
course, there is a war for talent and
clients with resources often pay for
thebest lawyer they can afford.

Sois thatagood investment?
Andwhat does “best” mean,
anyway? I recruited a team of
students and some Justices’ Law
Clerksto try to find out.

JUDGE NOT, LEST YE BE JUDGED

Thisis, Ishould note, a sensitive
topic. Lawyers are prohibited from
citing their own successrates in
courtas ameans of attracting
clients. Analysing the performance
of judges can be even trickier. Last
year, France adopted an
extraordinary law prohibiting the

¢ two-year period, with some
: financial support from the
: Singapore Judicial College.

We gave eachlawyer an

: anonymousidentifier and tried to
: workout if thereisacorrelation

i between lawyer “quality” -

: measured by years of experience, :
: professionalstatus, size of law firm, :
: and soon - and actual successin
: court. :
Oneof the biggest challenges was
: whatstatisticians call selectionbias. :

Even though we were looking at

i almost 700 cases, theyaren’treally :
: random. A “better” lawyer maywin :
: moreoften because he or she :
: choosesbetter cases to bring to
: court - declining or settling those
: withalower chance of winning,

In a specific case, of course,

: winning may be due to many :
: factorsother than the quality of the :
i lawyer. As Professor Richard
: Moorhead, nowhead of Exeter Law :
i School, wrote almost two decades  :
: ago, “poor lawyers win cases, and
: goodlawyerslose cases”.

Even the idea of winning is

i complicated - victory before a

: judge maynotalwaysputyouina
! better position than if you tried

: mediation or settled the dispute

: withoutgoing to courtatall. (This
: was the driver of major reforms to
i familylaw in Singapore over the

: past fewyears.)

Nevertheless, it was still

interesting to see what factors
: correlated with success in court.

: JUDGE FOR YOURSELF

: The full results will be published

! later this yearin the Asian Journal
: of Comparative Law, but three of
i thefindings stand out. The firstwas :
: expected, the second was not,
¢ while the third was a surprise.

The result that was broadly

Of the 246 law firms in our study,

i weseparated out the “Big 4” firms
. (allwith more than 200 lawyers)
i fromlarge (31to 200 lawyers) to

: medium (six to 30) to small (one to
five).

Lawyers from bigger firms, on

: average, tend to defeat lawyers

¢ fromsmaller firms. The Big 4 firms,
: forexample, wonalittle over half

: thetime againstlarge firms, but

: more than two-thirds of the time

: againstmediumand small firms. In
: the handfulof cases where

: individualsrepresented

: themselves, the Big 4 won every

: single time.

One twist in the Singapore

: contextis thatthe

¢ Attorney-General’s Chambers

: (AGC)operates like the biggest law
¢ firmofall and outperforms

everyone. Unlike government legal

: servicesin many other countries,
i AGCoffers competitive salaries

: and the vast majority of cases are
: similar to studies inother countries :
. is thatsize and resources of alaw
: firm seem to matter.

handled by full-time employees. It

¢ might be expected that AGC would
: winahigh percentage of criminal

: cases, but the same is true in civil

¢ martters. Overall, AGC won about

: 70 per cent of the time before the

: Supreme Court,
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The unexpected finding

i concernedexperience.

Atotal of 446 different lawyers

: appeared in our study, ranging

: from newly admitted graduates to

¢ very senior lawyers with more than
i halfa centuryof practice under

¢ theirbelt. Most lead counsel had

i between16 and 30 years of

. experience, butit was striking that
: the Government lets younger

¢ lawyersrunits cases evenat the

i Supreme Court. This is consistent

¢ with anecdotal evidence that AGC

i ismore likely to put forward junior
¢ lawyers to gain experience,

i whereas private clients are more

¢ likely to demand that senior

i lawyers take the lead in the hope of
: obtaining the best outcome.

Similar studies elsewhere have

: found a correlation between

: experience and success. That

: could explain why senior lawyers
i areable to charge more for their

: services: As the joke hasit, agood
i lawyer knows the law, while a

. great lawyer knows the judge.

i There would presumably be alimit :

i —one doesn’t get better and better
* into one’s 90s and beyond - but

: our study appears to show that the
: opposite may be the case.

Even controlling for very old

¢ lawyers, more experienced

i lawyers did not win more often

¢ than their less experienced

i counterparts. This could be

: because they are less effective. A

: more plausible explanation is

: that experienced lawyers take on
i more challenging cases, while

i very junior lawyers are given the

: easier ones.

The surprise concerned gender.
Ofthelead counsel appearing

. before the Supreme Court, men

: outnumbered women almost

: seventoone. Despite this disparity
i —orperhaps because of it - those

¢ women who did appear were

¢ statistically more likely to win

¢ their cases, in particular when

: theyappeared onbehalfofa

i plaintiff or appellant.

Itis the weakest of the three

i findings, but that may be due to

i the small number of women who
: stay in the profession. Much has
i beenwritten about the barriers

: facing female lawyers - especially
¢ litigators — in Singapore and

: elsewhere. The modest silver

¢ lining suggested by this studyis

: that those who do stay tend to be
i ofhigher average “quality” than

: their male counterparts.

: DON'T JUDGE A BOOK BY ITS COVER

: Soshould yourush out and ensure

i that youhave a young woman from
: AGCrepresent you in your next

i Zoom court hearing?

Correlation is not cause. These

¢ findings have virtually no

i significance foranalysinga single

i case,and may reflect the resources
: thatgointolitigating a caserather
i thanthe factors determiningits

i outcome. Mostimportantly, the

: study does not take account of the
: verylarge number of cases that

i settle before ever reaching the

i courtroom.

That said, the formal position

: thatlawyer quality is marginal to
i theoutcome ofa caseis

: contradicted by both the market
i forlegal services and the data

i presented here.

These findings also suggest that

¢ the market for justice in Singapore

: isbroadly rational: It would be odd,
¢ forexample, if the firms able to

i charge the highest fees were not at
¢ leastabitmore successful than

¢ other firms. That doesn’t mean that
: theyoutperforminevery case - it

: may be that they are simply more

: selectivein the cases that they

: bring to court.

Atthe same time, even within

i large firms it makes sense to give
¢ more complex cases tomore

i experienced lawyers, with the

¢ result that the personal success
i rates of thoselawyers may fall.

Onwomen, by contrast, the

: results point to a possible market
¢ failure, with talented women

i leaving or being pushed out of the
: profession.

And as for the performance of

individuals, the study bears out an

: old saying often attributed to

i Abraham Lincoln - that alawyer

: whorepresents himself in court has
: afoolforaclient.

stopinion@sph.com.sg

: ® Simon Chesterman isdean of the

: National University of Singapore

: Faculty of Law. Thiscommentary

i draws fromanarticle forthcomingin
: the Asian Journal of Comparative

Law.



