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in fight to defend Unclos

Its national interests are dependent on the
integrity of the current rules-based order
evenifit’s not a claimant state in the

South China Sea disputes with China

Robert Beckman
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The recent diplomatic exchanges
between the governments of
Indonesiaand China concerning
Chinese fishing activities in the
waters off the Natuna Islands in the
South China Sea raise questions on
the extent to which there are legal
disputes between Indonesiaand
Chinawith regard to sovereignty
claims and maritime claims in the
South China Sea.

The sovereignty disputes in the
South China Seaarise from the fact
that China, Malaysia, the
Philippines, Vietnam and possibly
Brunei claim sovereignty over
some or all of the Spratly Islands.

Inaddition, China and Vietnam
claim sovereignty over the Paracel
Islands. Indonesia does not claim
sovereignty over any of the islands
inthe Spratly Islands or the Paracel
Islands. Furthermore, no other
state claims sovereignty over
Indonesia’s Natuna Islands, which
border the South China Sea.
Consequently, Indonesia is correet
whenit points out thatitis nota
“claimant state” and is not a party
to the sovereignty disputes with
Chinain the South China Sea.

The situation with regard to
: maritime disputes is different. The
: recent diplomatic exchanges
: between Indonesiaand China
: make itclear that there are
: fundamental legal disputes
i between Indonesiaand China
¢ concerning the legalityof China’s
i maritime claims in the South China
¢ Seaunder the 1982 United Nations
: Convention on the Law of the Sea
: (Unclos).

: INDONESIA'S SOVEREIGN RIGHTS

i Indonesia has claimed an exclusive
¢ economic zone (EEZ) inthe

i southern partofthe South China

: Seameasured from the straight

: archipelagic baselinesit has drawn
¢ from the outermost points of the

: Natunalslands. Its EEZ claim is

: consistent with Unclos.

Because Indonesia’s EEZ claimin :

: thisareaoverlaps with the EEZ

i claims of Malaysia and Vietnam,

1 EEZ boundaries will have to be

: negotiated by Indonesia with its

¢ twoAsean neighbours.

:  Nevertheless, as providedin

: Unclos, Indonesia has sovereign

: rights for the purpose of exploring
: and exploiting the natural

: resources inits EEZ. Thisincludes
¢ theright to prohibit fishing by

¢ vesselsofany otherstate,and to

: arrest any foreign fishing vessels

: thatfishinits EEZ withouta
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permit. Therefore, Indonesia was
: actingin conformity with

: internationallaw whenit objected
: tofishingactivities by Chinese

: vesselsinits EEZ,

The statements of China with

: respect to the incident suggest that
¢ ithastaken the position that its

: vessels have the right to fish in

: Indonesia’s EEZ for two reasons.
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: UNCLOS ON CHINESE CLAIMS

i First, it has historicalrightsin these :
i watersbecause Chinese fishermen
: have been fishing in those waters

: forgenerations.

Second, China has sovereign

¢ rightsandinterests in “the relevant
i waters” within the “nine-dash line”
: onthe map China circulated to the
¢ international community in May

Source: The Straits Times © Singapore Press Holdings Ltd. Permission required for reproduction.

2009 when it objected to the joint
submission of Malaysia and
Vietnam to the Commission on the
Limits of the Continental Shelf for
anextended continental shelfin

Indonesia made it clear in its

i recentofficial statements that it

: will never recognise the legitimacy
ofany claims based on China’s

i nine-dashline map because

: such claims have nobasis in

¢ Unclos,as was decided in the

: arbitral award in the 2016 South

: China Sea case between the

: Philippines and China.

Unclos provides that a coastal

Indonesia can also point out that

¢ itis not possible under Unclos for
! Chinatoargue thatits fishing

¢ vessels were fishing inan area of

: overlapping EEZ claims because

¢ Chinatooisentitled toclaiman

: EEZ from one or more of the

islands in the Spratly group over

: which Beijing claims sovereignty.

This point was made clear inthe

: 2016 award by the arbitral tribunal
¢ atthe Permanent Court of

: Arbitrationin The Hague. In

: essence, the tribunal ruled that no
: island in the Spratlysis entitled to
: an EEZ or continental shelfof its

i own. The tribunal found that none
: ofthe high-tide features in the

¢ Spratlys “are capable of sustaining
 human habitation or an economic
- : life of theirown” and “are therefore
¢ legallyrocks” that do not generate

entitlements to an exclusive

: economic zone or continental
: shelf.

Atmost, islands in the Spratlys
are entitled to a 12-nautical-mile

i territorial sea, too short a distance
: tocrossoverintoIndonesia’s EEZ
: arising from the Natunas Islands.

UNLAWFUL USE OF

: COAST GUARD VESSEL

i Ithasbeenreported that the
: Chinese fishing vessels were

: accompanied by a Chinese Coast
¢ Guardvessel.If the coast guard

: vessel was escorting the fishing

: vessels to prevent them from

: beingarrested by Indonesia,

: such activity would be unlawful

: because it would interfere with

: Indonesia’s right toprevent

: foreign vessels from fishing inits
: EEZ.

A Chinese Coast Guard vessel has

! the right to exercise freedom of

: navigationin the EEZ of Indonesia,
: butit does not have the right to

¢ escort Chinese vessels to prevent

: them from beingarrested by the

: ¢ authorities of the coastal state.

: state has sovereignrights to exploit :
i the naturalresources inits EEZ.

i Unclos does notrecognise that

: states whose nationals have

: habitually fished in waters thatare
¢ now the EEZ of another state can

: claim thatthey have historicrights
i tocontinue fishing in those waters.

Thisincident confirms thateven

: though Indonesiahas no

: overlapping EEZ claims with

: China,and even though Indonesia
: isnotaclaimant state with respect
¢ tothe disputes over who has the

: better sovereignty claim tothe

¢ disputedislands, Indonesia

: nevertheless has serious disputes
¢ with China on China’s claims to

¢ maritime rights and interests in the
¢ South China Sea.

Infact, Indonesia has the

: same interests as Brunei, Malaysia,
: the Philippinesand Vietnamin

: challenging the legality of

¢ assertions by China thatithas

: rightsand interests that allow

: ittoexploit the natural resources

: inthe EEZs of the Asean states

: bordering the South China

¢ Sea.

Given that Indonesia played a

: veryactive and importantrolein

: thenegotiationsleadingto

: Unclos,and given that Indonesia

: benefits greatly from the new

: regimesinUnclos on archipelagic
: statesand the EEZ, it canbe argued
¢ thatIndonesiais the Aseanstate

: thathas the greatest interestin

: challenging actions by China that
: arenot consistent with the

: rules-basedlegal order for the

i oceans thatwas establishedin

: Unclos.
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