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law criminalising
gay sex
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Debate swirls about Section 377A
of Singapore’s Penal Code after In-
dia’s Supreme Court ruled its coun-
ry’sequivalent provision unconsti-
tutional. In Singapore, when the is-
suewas debated in 2007, a compro-
mise was struck to keep the law on
the books but not enforce it. This
chafessome,

Three questions bear considera-
ion. How should our judges con-
sider the matter? Should we focus
on repealing S377A which makes
sex between men a crime, or must
possible future outcomes be consid-
ered, such as that legalising homo-
sexual acts may end with a sociery
egitimising and promoting gay
marriage? Can the present compro-

¢ mise continue?

CONSTITUTIONALITY,
NOT PREFERENCE

India’s Constitution and penal code
share the same roots as ours.

But there are significant differ-
ences, especially in the judicial cul-
tures of interpretation for the
words in the Constitution and laws.
In this case from India, the right to
privacy was construed without ex-
plicit wording in the Constitution
tomean aright tobe leftalone.

In the Singapore Constitution,
there is a promise to protect per-
sonal liberty in Article 9. However,
Singaporean courts are consis-
tently more restrained in theirinter-
pretation and have not extended
this to create arightof privacy.

At other times, executive action
is checked or alaw ruled unconstitu-
tional but our judges generally pre-
sume legislation is constitutionally
consistent.

There isalso the rule of precedent
that obliges a court to follow previ-
ous decisions. In the 2014 case of
Lim Meng Suang, our Court of Ap-
peal upheld S377A. Arguments that
the section is inconsistent with the
Constitution, and especially Article
12 which ensures equal protection
of the law, were rejected.

Some like Professor Tommy Koh
hope that the court might recon-
sider this position and still strike
out S377A. However, unless there
are new and compelling argu-
ments, there is noblank page on the
issue. A judge’s decision is based on
the Constitution and not personal
preferences or his view about what
policy is best,one way or the other.

DECRIMINALISATION ONLY
ORDOWN SLIPPERY SLOPES

In contrast, public views differ
greatly about morality and religious

belief. Much depends on how we
frame theissue.

Some focus on decriminalisation.
Others warn broadly about “slip-
pery slope” consequences that
might follow. Professor Thio Li-
Ann, for instance, warns against “a
broader agenda to normalise same-
sex relationships”, as seen in many
Western societies.

Consequences merit considera-
tion. There is a line, however, be-
tween reasonable precaution and
fear mongering, otherwise slippery
slope arguments unnecessarily re-
strict freedoms. Indeed, in her
other writings, Professor Thio ar-
gued that defamation law suits cre-
ate an unwarranted “chilling ef-
fect”on free speech.

Who should draw the line be-
tween the immediate issue of de-
criminalisation and possible future
consequences?

A court’s traditional focus is to do
justice in the case before it. Acting
alone, judges do not have the tools
to fully consider questions of social
choice and policy. Such questions
should normally and primarily be-
long with Parliament and Govern-
ment.

Society too has a role, The rela-
tionship of law to social norms is
not only about what is eriminal. Ac-
tivities may be legalised, like gam-
bling, when casinos are allowed de-
spite opposition by religious
groups. Yet gambling remains a con-
cern; some groups - like our civil
service — restrict access for their
members.

There remain real differences be-
tween what is endorsed, and what
is merely permitted. Communities
of faith are growing in number and
influence across Singapore and fol-
lowers can be guided by their own
conscience and beliefs. But should
criminal laws mandate punishment
forwhat religions prohibit?

Professor Thio is right that reli-
gious values and secular laws can
overlap, such as in the condemna-

tion of murder. But, besides mur-
der, only one other of the Ten Com-
mandments is now subject to crimi-
nal sanction - stealing - while the
law of slander partly mirrors the
edict against bearing false witness.
Other Commandments remain is-
sues between the faithful and their
God. The very first Commandment
- the foundational Christian belief
that there is no other god - clearly
cannot be made into law. Singapore
is a multi-religious society and one
iseven free to hold noreligion atall.
We do not want asociety bereft of
values and morals. But there can be
danger if a religious group uses crim-
inal law to enforce their beliefs on
others who do not share their faith.

ASSURANCES AND

MOVING FORWARD

In debates on S377A, there is often
anger and fear. We would do well to
provide assurances, where there
are reasonable fears.

While the Government has
promised not to enforce the law, it
is now clear that the discretion ulti-
mately lies with the Attorney-Gen-
eral, as the current office-holder,
Mr Lucien Wong, has asserted.
Could he take a further step to state
the circumstances when he would
bringa case? Could the scope of “in-
decent acts” covered by S377A be
specifically defined? Short of a par-
liamentary repeal, such assurance
would add to the Government's
promise.

Assurances could also be offered
about the slippery slope. Fears in-
clude that churches might be com-
pelled to officiate gay union rituals
or, as cited by Professor Thio, thata
Christian baker might be required
to bake wedding cakes for gay cou-
ples or face censure for discriminat-
ing against gay people.

This seems unlikely in Singa-
pore’s legal system. As noted, our
courts have already rejected the ar-
gument that equality of protection
for persons engaging in homosex-
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ual acts should be extended on par
with race and religion. This consti-
tutional interpretation would con-
tinue even if S377A is decrimi-
nalised by Parliament.

However, if fears about the slip-
peryslope are widely held, agovern-
ment statement might provide as-
surance about scope of freedom of
religious institutions and the discre-

tion of private establishments in de-
ciding what services they wish to
provide to individuals.

SCIENCE-BASED PUBLIC POLLS

Perhaps there is no agreement to
change the law at present. But fear
and anger in the debate can be less-
ened. Moving forward, a better
process might rely more on two fac-

ity, and pr

in-depth surveys

queer

tors: science and public opinion.

Studies about whether homosexu-
ality is natural were cited by both
Professors Koh and Thio. The for-
mer cites these studies positively es-
pecially as they have been accepted
by the World Health Organisation
(WHO). Nevertheless, Professor
Thio says such studies are “hotly
politicised”.
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Science is often used selectively.
For decades, tobacco companies
suppressed studies about the harm-
ful effects of smoking. There are bet-
ter ways to assess science in mak-
ing policy. One example is climate
change, where the work of an inde-
pendent panel established by gov-
ernments objectively assesses sci-
ence, leading most countries to

take action (although President :
Donald Trump's America is revers-
ing the course).

Applying this to S377A, if some
will not accept the WHO, should
our Government commission an in-
dependent and hard-headed look
atthe science on homosexuality?

Another effort would be to more
closely monitor public opinion
Law and Home Affairs Minister K
Shanmugam called on laws to keep
pace with changes in societal
views. Parliament - unlike the
courts - can and should take public
opinion into consideration.

Perhaps more people support de-
criminalisation while fewer would
agree on gay marriage. There might
well be differences on this, even
among the lesbian, bisexual, gay.
transgender, queer community
Nor should we assume all religions
favour keeping S377A; some Bud-
dhist leaders support repeal and so
might some Christians. Profes-
sional, in-depth surveys should be
conducted periodicallyon the issue.

Some may ask my personal views.
For what one person’s view i
worth, I think we would over-bur-
den the courts toact alone on the ba-
sis of the Constitution and make up
our minds for us on such a difficult
and potentially divisive issue. I also
caution against acting on suppo:
tions of what the majority believe.
driven by fear and anger and liste:
ing only to those who are voc
when controversies arise.

Government and Parliament
should putinplace a process that re-
views social acceptance as science
evolves.

Then - even if some never
change their minds - we might d
cide on whether or not to repeal
$377A clearly and rationally.
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