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Section 377A: Scien
religion and the law

Religious leaders may view
homosexuality as a sin, like
adultery and fornication,
but there’s no reason for the
state to makeita crime

Tommy Koh

For The Straits Times

Singapore was part of the British
empire. It was once administered
by the British from Calcutta
(Kolkata). Many of our laws,
including the Penal Code, were
imported from India. The Indian
Penal Code, in Section 377,
criminalises “carnal intercourse
against the order of nature”.
Sodomy was considered a crime
under Section 377.

Section 377A of the Singapore
Penal Code makes it a crime for two
consenting male adults to have sex
witheach otherin private. It does
notpenalise sex between two
consenting female adults. The first
questionis whether Section 377A
should be repealed. The second
questionis whether 377A is
consistent with our Constitution.

THE SCIENTIFIC EVIDENCE
Singaporeans are arational people.

: Wemake ourpolicies and laws
: basedon facts, science and reason.

What is the scientific evidence on

¢ homosexuality? Isita formof

: mental disorder which canbe

: cured? Orisitanormal aspect of
: human sexuality?

In1973, the World Health

i Organisation (WHO) deleted

: homosexuality from the Diagnostic
: and Statistical Manual of Mental

: Disorders. This decision was

i endorsed by the general assembly

i WHO's view, being LGBT (lesbian,
: gay,bisexual, and transgender)
: isnotadisease.

of WHO in 1990 when it agreed
to delete homosexuality from its
list of mental disorders. In

Scientists do not know what

: determinesaperson’s sexual

: orientation, but theytheorise that
: itis caused by acomplex interplay
: ofgenetic, hormonal and

: environmental influences and do

i notviewitasa choice. They favour
: biologically-based theories, which
i point togenetic factors.

Scientificresearch has shown

i thathomosexuality is a normal

¢ and natural variation in human

: sexualityandisnotinitselfa

: source of negative psychological
i effects. They also believe that

¢ thereisinsufficient evidence to
: support psychological

¢ interventions to change sexual

: orientation.

: SODOMY AND THE WORLD

i The United Nations has 196

i member states. The majority, 124

: states, do not criminalise sodomy.
: However, the minority of 72 states,
: including Singapore, do.

Which societies belong to the

: majority? All the countries of

: Europe, North Americaand South
: America do not criminalise

: sodomy. Itisofinterest topointout :
: that China, Japan, South Korea, :
: HongKong, Taiwan, the

: Philippines and Thailand also

: belong to the majority. It is

i therefore not the case of aliberal
1 Westversusaconservative East.

Which countries make up the 72

¢ which criminalise sodomy? They
: arethe Arab countries, the

: Muslim-majority countries and,

: surprisingly, the former British

: colonies of Asia, Africa and

: the Caribbean.

Singapore is part of the minority

: mainly because we inherited from

: the British a penal code which

: criminalises sodomy. Fora country
: which embracesscience and

: technology, it is surprising that,on
: thisone aspect, the law has not

: beenupdatedin the lightof the

: scientificevidence.

¢ SIN AND CRIME

: The National Council of Churches

: ofSingapore, the Catholic

: Archbishop, and the Islamic

: authorities have issued statements
: against the repeal of Section 377A.
i Theyregard homosexualityasa

: violation of their religious dogmas
: and therefore asin.

My good friend, former

: attorney-general Walter Woon, has
: pointedout that there

: isafundamental difference

: betweenasinanda crime. He said

: thatmany regard adulteryand

: fornication as sinful but they are

: notcriminal behaviour.

He concluded that sodomy may

i beasinbutit should not be made a
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crime. He is also unhappy with the
; compromise of retaining 377A and
: notenforcingit because it brings

thelaw into disrepute.
There is an important point

¢ which Iwish to make to the

i Christianand Islamic authorities. [
¢ wouldrespectfully remind them

¢ thatSingapore is a secular state.

: Itisnota Christian countryora

¢ Muslim country. Itisnot the

: business of the state toenforce the
i dogmas of those religions. In

: Singapore, there is a separation

i betweenreligionand the state.

: Churchleadersand Islamic leaders
i should respect that separation,

: ROLEOF COURTS

i Inmostcases, the antiquated

: sodomy laws were repealed by the
¢ legislatures of the respective states
: orcountries, However, ina few

i cases, thelawswere declared

i unconstitutional by the courts.

In1960, every state of the United

States had alaw criminalising
: sodomy. By 2003, only 14 states,
i including Texas, had suchlaws.

In 2003, the US Supreme Court

: made alandmark decisionin

i Lawrence versus Texas. The court
: held, by a majority of six to three,

i thatthe Texaslaw criminalising

: sodomy was unconstitutional.

Speaking for the majority, Justice

: Anthony Kennedy said: “The

i petitioners are entitled to respect
¢ fortheir private lives. The state

i cannot demean or control their

i destinyby making their private

i sexual conducta crime.”

The ruling in effect invalidated

i theanti-sodomy lawin the other13
i statesas well, But today, 15 years
i later, most of these states have not

: repealed the anti-sodomy law.

: However, itis considered

: unenforceable as the Supreme

: Courthasruled itunconstitutional.

Earlier this month, the Indian

: Supreme Court overturned its

: earlier decision of 2013, and ruled

: thatSection 377 of the Indian Code
i wasunconstitutional. This was the
 unanimous decision of a panel of

: five judges.

ChiefJustice Dipak Misra said

: that“criminalising homosexual sex
i isirrational,arbitraryand
¢ manifestlyunconstitutional”.

Another judge, Indu Malhotra,

i said: “History owes an apology to
: the LGBT people for ostracising
: them.”

In2014, the issue of the

i constitutionality of Section 377A
: was considered by the Singapore
i Courtof Appeal in the case of

: Lim Meng Suang versus

: Attorney-General. The court

¢ ruled that the law was not

i unconstitutional.

I believe that the court’s

i judgment was wrong. I hope that

: the Court of Appeal will overturn its
i 2014 decisionifitis presented with
i anopportunity to do so.

I'will conclude with the following

i fourpropositions.

First, the scientific evidence is

i thathomosexualityis a normal
: and natural variation of human
: sexuality. Itis notamental

i disorder.

Second, Section 377Aisan

: antiquated law, not supported by
science, and should be repealed.

Third, Singapore is a secular

¢ state. Itis not a Christian or

: Muslim country. The leaders

: ofthose religions should respect

i the separation of state and religion
: and refrain from pressuring the

: Government to criminalise

: conduct which they consider

i sinful.

Fourth, the Court of Appeal

: should overturn its 2014 decision
: and declare377Atobe
i unconstitutional.
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