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Nuts and bolts of bike-sharing deposits

Are these deposits
debts or funds heldin
trust for users? The
legal nature matters.
Clearer regulation
can help protect such
fundsin future.

Jeremiah Lau

For The Straits Times

Noone likes to look at contracts,
not even lawyers, and certainly not

those who want torent abicycle for :

aquick ride. When things are going
well, all that matters is that one can
rent a bicycle with apush of a
button. However, contracts and
their terms may soon become an
area of concern for the

bicycle-sharing scene in Singapore.

On Monday, Singapore-based
bicycle-sharing company oBike

announced that it was pulling outof  :

the Singapore market, citing new
regulations imposed by the Land
Transport Authority (LTA) that,in

its opinion, had implications for the :

viability ofits business model.

Since then, frustrated oBikeusers :

have been trying to get refunds of
their deposits. The LTA advised
affected users facing issues with

obtaininga refund of their deposits :

to bring the matter up with the
Consumers Association of
Singapore.

On Tuesday, talk of oBike’s

liquidation was in the news. oBike’s

co-founder Edward Chen was
quoted as saying that he hasleft
matters to the “local teamand also
thelegal teamand theliquidation
agent”.

Lawyers have also commented
thatoBike users, as unsecured
creditors ranking last in the
distribution of aliquidated entity’s
assets, may not get their deposits
back.

However,a question that seems
tohave gone unasked is this: What
exactlyis the legal nature of the
deposits placed with oBike and
other bicycle-sharing companies?

creditors? If the depositors have
propertyrights in their deposits, in
the sense that the deposits are held
intrust for them, then these
property rights must be respected

by the liquidators in the insolvency :
ofthe operator. Second, thereis the :
¢ itmightbe reasonable to think that

. theseare similar to security

: deposits, taken to safeguard against
: damage that users might cause to

: thebicycles, for example.

question of how regulation may
pre-empt future incidents.

DEPOSITS

Some bike-sharing companies like
oBike require users tomake a
deposit before they can use the
shared bikes. Others, like ofo, do
not.

Generally, these deposits are
separate from the fees that users are
charged for using the bicycles.

Both laypersons and lawyers use
the word “deposit” in many ways,

ifweare clear about whatkind of

deposit weare concerned with here. :

Money inabank account, which

some call abank deposit, isa debt
: thatthe bank owes the customer.

Thereisalsoa depositin the sense

: of“earnestmoney” - this generally
: shows the vendor thatthe

: purchaser is serious about the

: purchase andserves tofilter out

: purchasers whoare notserious.

Thinkof a deposit to buya

: big-ticketitemlikea car.

Lastly, thereare what we might

: call“security deposits” - taken to

: providea guarantee against damage
Are the depositors really unsecured :
: the customer might incuragainst
: theservice provider. One exampleis :
: thekind of deposit thatlandlords
: typically take from their tenants.

toproperty or other liabilities that

Based on this rough taxonomy, it
does seem that when
bicycle-sharing firms take deposits,

But this does not settle all the

Thereare two possibilities.
The firstisa simple debt
relationship. This means that the

-
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i money hasbecome the bike

: company's property, and users are

i promised to be repaid an equivalent
: sumondemandorinaccordance

; with certain conditions. In this

i situation, theusers are unsecured

¢ creditors.

The second possibility is that the

i depositsare heldin trust,in which

i case theusers would have property
¢ rightsin their deposits. They would
i thenbeprotected from the

¢ insolvency of the company

¢ (assuming, of course, that the

i depositshavenotalready beenused :
: bythe company,inwhich case the

situation becomes more

i complicated).

Of course, a conclusive

Ithas been said that part of the

¢ business modelof bicycle-sharing
i companies are the deposits

¢ themselves - these deposits forma
: issues. Ultimately, whatuserswould :
: wanttoknow from their lawyers

: (should theyengagelegal

: representation) is whether they can
: gettheirmoneyback. This will

: dependonwhatlegal relationshipis
: created whenusers place deposits

: with bicycle-sharing firms.

and some confusion may be avoided :

significant sum of capital that can

However, it is impossible to

generalise,and much would depend

i onananalysisof the nitty-gritty of

¢ therelevant contracts.

¢ Onefactor that maybe relevantis
: iftherelevant contract provides

: thatthe depositsare notto form part :
¢ ofthegeneralassetsof the company :

i available toits creditors, or that the
¢ depositsare tobe kept separate

: from the other funds of the

i company.

REGULATION OF DEPOSITS
¢ Some users of oBike who have been :
i unable to get their deposits

i that the Governmentwill do

i somethingabout it. Users of other
i bicycle-sharing services would also :
: : welcome appropriate government
¢ characterisation would dependona
i closeexaminationoftherelevant
i contract termsand the commercial
i context, including the reasons why
i thesedeposits are taken.

¢ bicycle-sharing space is what the
: cityof Sydneyhas done, with its

i recently released guidelines for

¢ bike-share operators. These

: guidelines were devised by six

: Sydney councils, and set out

: minimum standards and

¢ generatereturns for the companyin :
: theinternational money markets or
¢ elsewhere. This may be a factor that
¢ points towards the conclusion that
i the deposits have become the

: money of the company touseasit

¢ seesfit,andall theusers haveisa

¢ debtclaim.

: other things, customer safety, safe
¢ bicycleplacementand data :
: sharing. Nothing much is said about :
i the feestructures and the practice
: oftaking deposits, which one might :
: argueisaprivate contractual affair
: between the user and the operator.

refunded have expressed the hope

intervention in the market.
Butwhat kind of intervention?
One example of regulationin the

expectationsrelating to,among

The larger issue hereis really this:
Is bike sharing part of our public
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¢ transportation ecosystem?

Ifitis, then arguably it should

¢ attractacomparable level of
: regulation when it comes to fees

and service standards, which would
reasonably include consumer

: protectionin theareaofrefundable
¢ deposits.

As earlyas 2013, Chicago’s

¢ transportation commissioner Gabe
: Klein was saying that one
: “shouldn’t count out bike-share as

mass transit”, Of course, such

: regulation would probably not

: amountto the level of regulation

: thatthe Public Transport Council

: manages for bus and train fares, but

itis hard to argue that the public

: interestinvolved in bike sharing
: should be any differentin kind.

Letusassume that we do want to

: regulate bike sharing, to avoid

¢ futureincidents whereusers havea
: hard time getting back their

¢ deposits. Ifso, theupcoming

: licensing framework that the LTA

¢ isabout toimplement seems likea

: goodopportunity to address

: concerns about the money that

: users putinto these bicycle-sharing
: arrangements.

The LTA hasindicated that it will
consider several factors when

: assessingapplications foralicence

by operators, including fleet

i utilisation rate and the ability to
: manage indiscriminate parking.

The LTAmayalsowish to

: consider the operator’s ability to

! safeguardusers’ interests, especially
¢ through the implementation of

: appropriate protections for their

i deposits, if the operators choose to

¢ take such deposits.

One option to consider could be a

i requirement for bicycle-sharing

i companies toplace users’ deposits
: insegregated bank accounts.

: Historically, thishasbeena

! relevant factor in construing

: whethera trust relationship exists.
¢ This could take the form of

¢ requiring these operators to amend
¢ theirstandard form contracts to

: provide for such an obligation on

¢ the partofthe operators.

The LTA hasindicated thatit will

¢ takeregulatoryaction against

: operators for breaches oflicence
¢ conditions and standards, which
¢ includes penalties such asa

¢ reduction of fleet size, financial

: penalties for each instance of

¢ non-compliance, and suspension
: orrevocationoflicence. Such

! penalties may serve asa sufficient
: incentive for companies to put

i adequate consumer protection

: mechanismsin place.

Such stronger regulation will

¢ likely have an impact on the

i business model of bicycle-sharing
¢ companies, specifically their ability
¢ toinvestsuch deposits. This is

¢ clearly something that the

i regulator will have to take forward

: withtherelevant stakeholders.

Inastatement issued yesterday

¢ evening, LTAindicated thatits

¢ licensing of bicycle-sharing

: operators (BSOs) is meant to allow
i “only BSOs with a responsible and
: sustainable bicycle management
¢ plantooperate in our local

: context”. Itadded: “Thelicensing

i of BSOsis not intended to address
: non-parking issues suchasservice
i standardsand user deposits. Users
: can choose from the different

i business models offered by the

¢ BSOsincluding those that do not

i require user deposits.

: Over-regulation could lead to

i higher compliance costs for

: operators which could in turn be

i passed on tousers, and stifle

: innovation.”

Indeed, balancing consumer

i protection with thelegitimate

i businessinterests of operators will
¢ beatricky business. But neither is

i caveatemptor - or buyer beware -
i acompletely satisfactory solution.

Itmayalso be argued that the LTA

¢ isnot the appropriate government

i body toregulate how operators treat
: theirusers’ deposits. Butas the

i regulator of public transport

: operators, LTA can adopta broader

i perspective of safeguardingpublic

¢ transport commuters,and work

: with the relevant regulatory

¢ authority todoso.

How the bicycle-sharing sector

: will evolve remains to be seen. For
i now,oBike’s exit from the market
: providesa good opportunity for

: Singapore to improve its

: managementof thisnewarea.
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