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Peace

: sea, fishing rights, and so on. I

remember thatIceland and the
United Kingdom, for example, had
fought a brief war over cod.

It took the Third UN Conference
on the Law of the Sea nine arduous
years of negotiations toarrive ata

¢ consensus onall the previously
: contentiousissues, such as the

at sea

. breadths of the territorial seaand
: the contiguous zone, the limits of
. the continental shelf, as well as on
: somenew concepts ininternational
. law, suchas the exclusive economic

i zone, archipelagic state, transit

. passage,archipelagic sealanes

: passage and the common heritage
. of mankind.

Insum, Unclosis acomprehen-

: siveand authoritative statement of
: themodernlaw of the sea. Thisis
¢ whyIhave called ita Constitution

With the rule oflaw and
political will, every dispute,
including those in the South
China Sea, can be resolved.

: forthe world’s oceans. The

: convention has166 state parties

i and the European Union. Although
: theUnited Statesis nota party, it

: recognisesthe convention as

! customaryinternational law. It

. seeks to conform to the convention
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: and expects other countries todo
: thesame.

Unclos promotes peace at seain

three ways. First, by establishing a
. new, fair and equitable world order
: forthe oceans.Second, by

¢ promoting therule oflaw. Third, by

In2008, Ireceived an award from
the Rhodes Academy of Ocean Law
and Policy and the Onassis
Foundation. Iwas given the
Onassis Distinguished Scholar
Award for my contributions to
peace at sea. In this essay, [ wish to
share some reflections on our quest
for peaceat sea.

It may be useful forus tobegin by
reminding ourselves of the
importance of ocean space to
humankind. Covering over 70 per
cent of the surface of the earth, the
seaisindispensable to shipping and :
international trade. Itisaprincipal
source of our food and fuel. It
absorbs carbon from the
atmosphere and serves as the blue
lung of the planet. It is critical to the
tourist industry. Itisa favourite
place for humans to seek rest,
recreation and happiness.

Before the advent of the 1982 UN
Convention on the Law of the Sea
(Unclos), there was a state of legal
chaosat sea. Countriesused to
quarrel and, sometimes, even fight,
over the breadth of the territorial

: promoting the peaceful settlement
. ofdisputes. The convention has

: some unique features. It doesnot

. allowastate party tomake

i reservations or exceptions. This

: has,however, not prevented some

: states from making declarationsat
¢ the time of their signature,

: ratification oraccession. To the

¢ extent that the declarationsare not
: consistent with the convention,

. theyhavenolegalvalue. The

: convention prevails over such

. declarations.

: COMPULSORY DISPUTE
: SETTLEMENT

! The convention has one other

: unique feature. Under Unclos,

. dispute settlementis compulsory

: andnot optional and itis an integral
. part of the convention. When two

: ormore countries have adispute

. over the interpretation or

i application of the convention, they
: willattempt toresolve the dispute

: throughnegotiations. However, if

. thenegotiations are unsuccessful,a
i partyto the dispute may refer the

: dispute to conciliation, arbitration
: oradjudication. The convention

i givesto every state party achoice

. between arbitration, the

. International Court of Justice and

: the International Tribunal for the

: Lawofthe Sea.

If a state fails to make a choice, it

. isdeemed tohave chosen

¢ arbitration. Under Unclos, itis

: thereforeunnecessary for State A

: toseek State B’s consent before

. referring their dispute to

. arbitration, assuming that they

i haveboth chosenarbitration orare
: deemed to have done so.

Under Article 298 of the

: convention, disputes over sea

: boundaries and military activities
: are exempted from compulsory

. dispute settlement. Apart from

: these two exceptions, all other

: disputes concerning the

. interpretation and application of
: the convention are subject to

. compulsory dispute settlement.

: Thebottomline is this: Itis not

: permissible for a state whichisa

: party to the convention to opt out
. of the system of compulsory

¢ dispute settlement.

What are the threats to peace at

. sea?

I can think of the following four

: threatstopeace at sea:
: + Piracy and other international

crimes against shipping;

« Unfaithful interpretation and

application of Unclos;

: » Resorting to force orunilateral

actions to enforce one’s claims or
interestsinstead of relying on the
Unclos system of compulsory
dispute settlement; and

: « illegal fishing.

: Piracyand the armed robbery of

: ships pose a serious threat to

© international shippingand to peace
. atsea.Untilafew years ago, the

: biggest threat tointernational

: shipping was posed by Somali

. pirates. For example, in 2011, out of
. atotal of 439 attacks against ships

: worldwide, 200 were by Somali

. pirates. Last year, outof246 attacks :
. against ships worldwide, none was
. perpetrated by Somali pirates.

Instead, the largest number of

. attacks,108, took placein

¢ Indonesianwaters. Over half of the
: attacks,148, took place in

: South-east Asia. Itis therefore

: incumbentupon Asean, especially
: Indonesia, Vietnam and Malaysia,

i tostrengthen their efforts to

¢ combat piracy and other

. international crimes against

¢ shipping, in accordance with

¢ internationallaw and Unclos. The
¢ currentsituation isastain on the

: reputation of Asean.

Another threat to the rule of law

¢ is posed by the unfaithful

: interpretation and application of

¢ Unclos. There are many instances

. of states which have, whether

¢ deliberately or otherwise,

¢ interpreted and applied Unclos in

¢ anincorrectmanner. Theyhave

i made claims and asserted rights

. andjurisdictions which are not

: consistent with the convention.

: Examplesinclude the drawing of

¢ straightbaselineswhenitis not

. appropriate to doso. Other

: examplesinclude the imposing of

¢ compulsory pilotage on shipsin

i transit passage, making excessive

¢ claims for rocksand artificial

¢ islands,and coastal states claiming
. rightsin the exclusive economic

¢ zonewhich theyarenot entitled to
¢ under the convention. Thereisa

¢ proliferation of excessive claims by
¢ coastal states. If thisis not

¢ challenged, it willundermine the

: integrity of Unclosand giverise to

: disputes between states.

The third threat is posed by the

: behaviour of some states which

¢ seemtohave rejected the Unclos

: systemof compulsory dispute

¢ settlementinfavour of acting

: unilaterally. In the case of maritime
. disputes, states are obliged to settle
¢ theirdisputesinaccordance with
. internationallaw, including Unclos. :
: i rule oflaw. This means abiding by

* internationallaw, including Unclos
: and theIMO Conventions.

Under Unclos, disputes could be

¢ resolved throughnegotiations,

: conciliation, arbitrationand

¢ adjudication. Conciliationisa

: non-adversarial process and should
. be appealing to Asians. In addition,
: partiestoadispute may wish toput
¢ aside their competing sovereignty
: claimsand enter into a win-win

¢ arrangement to jointly develop the
: resourcesin the disputed areaand

¢ sharein their benefits.

Malaysia and Thailand have a

. joint development in the Gulf of
: Thailand toextract natural gas

¢ fromadisputedarea, which has
: beenvery successful.

My pointis that, given goodwill

i onbothsides, there are many ways
: inwhicha dispute can beresolved

¢ ormanaged. Whatis unacceptable
: isforacountrytouse force to

¢ imposeits will or to take unilateral
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actions to change the facts on the
: groundand to present the world
: withafaitaccompli.

The UN Food and Agriculture

i Organisation (FAO) has repeatedly
: warnedus that the world’s fisheries
: areinastate of crisis. The crisisis

i caused by overfishing, by illegal,

: unreported and unregulated

¢ fishing. Itisalso caused by the

i ineffectiveness of theregional

¢ fishery management organisations
: and by the use of destructive and

: unsustainable methods of fishing.

Subsidies for the fishing industry

: should be phased out because they

: haveledto overcapacity. The

. International Maritime

i Organisation (IMO) should

. consider requiring all commercial

: fishing vessels to belicensed and to
: carry transponders. Regional

: fishery management organisations
¢ shouldbe established in allregions

i oftheworld, including the South

¢ ChinaSea, and they should be

: empowered tomake their

¢ decisions by majority votes, if

i necessary. Certain highly

. destructive methods of fishing

i should be banned. The FAO’s code

. of conduct for responsible fisheries
: should bestrengthened. We should
: support the efforts of Indonesia to

: enforceitslawsagainstillegal

¢ fishermeninits exclusive

: economic zone.

The quest for peaceat seaisan

achievable one, provided we are
¢ prepared to do the following three
¢ things.

First, we should alluphold the

Second, we should agree to settle

: our differences peacefullyand in

. accordance with recognised

: international diplomatic and legal
. processes.

Third, we need political willand a

: spirit of give and take. Without

¢ political will, nothing can be

¢ resolved. With political will, every
: problem, including the disputesin
¢ the South ChinaSea, canbe

: resolved.
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i ® Thewriterisformer president of the
: Third UN Conference on the Law of

i the Seaand chairman,governing
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