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Society shoul

be more

forgiving of
bankrupts

Recent changes to the law strike a better balance
between the needs of the indebted, creditors and society

Simon Chesterman

For The Straits Times

Bankruptcy may be a financial
failure, but recent changes to the
law show thatitneed notbe
regarded as amoral failure also.

Notlongago,astaff memberatan :

organisation in Singapore told her
boss that she was resigning. Asshe

was a productive employeeand had :
. documented,in which fortunes

: werelostand regained while the

: state continued to prosper.Such an
Eventually, she disclosed thatthe :
¢ totheexcesses of Wall Streetand

: theglobal financial crisis. Butat the :
¢ individual level, we should consider :
: whether bankruptey is a financial
¢ failure as well asamoral one.

seemed happy, her supervisor
inquired astoher reasons: Wasita
betterjob; problems at work?

reasonwas thather husband had
justbeen declared bankruptand
she did not want to bring the
organisation into disrepute.

Last month sawamendments to
Singapore’s Bankruptcy Act that
raise the threshold for entering
bankruptcy and make it easier for
those declared bankruptto
discharge their obligations.

The changes to thelawarea
sensible rebalancing of the
interests of debtors, creditors and
society asawhole. But whether
theywill alter the moral stigma
associated with bankruptcy is
another question entirely.

WhenIlived in New York, one of
the things that struck me while
riding on the subway was the
number of people talking about
“Chapter11”.

Atfirst, I thought it was aliterary
reference - frustrated writers
working on a particularly difficult
part of their first novel, perhaps.

Butin the United States

individuals or businesses that
cannot pay their debts protection
sothat they canreorganise
themselves. In the aftermath of the
dot.com bubble, it was reasonably
common for companiesand
individuals to avail themselves of
such protection.

The US hasalways had amore

: forgivingattitude towards debt
: than many other countries. Though :
: itinherited debtors’prisonsfrom  :
: England, the notion ofa

: bankruptcyregime that was more
: forgiving soon came to be :
: identifiedasapoliticalas muchasa :
: financial cause. Indeed, some :
: historians have argued that the

: American Revolution wasitself

: essentiallyaform of debtrelief,

: freeing the new country from its
¢ debtstothe old.

By the mid-19th century, the

¢ French historian Alexis de

: Tocquevilleremarked on the :
“strange indulgence whichisshown :
i tobankrupts”in theUS. :

But he linked it to the boldness of
enterprise that healso

appetite forrisk canlead, of course,

CURBING THE LENDERS,

: NOTJUST BORROWERS

: The purpose of bankruptcy s, in

: part, toallow for the orderly

¢ resolution of debts. That means

: holding debtors accountable - but
: notatall costs.

Inancient Greece, people who

¢ couldnot paytheir debts could be
: forcedinto debt bondage or

: slavery, towork off their debts

: throughlabour. Their families

¢ oftenjoined them.

Such practices are now

prohibited by internationallaw, in
: particular the1956 Supplementary
¢ Conventionon the Abolition of

: Slavery.Nevertheless, an estimated :
¢ 21million people are still engaged
: inforcedlabour,according to the
: International Labour Organisation. :
Bankruptcy Code, Chapter 11 offers :
¢ theyare known to most people only
: throughthenovels of Charles

: Dickens, whose father spent timein :
: the Marshalseain South London,
 providing the setting for his novel,
: Little Dorrit.

:  Theyremain arealityin countries :
¢ suchasthe United Arab Emirates,

Asfor debtors’ prisons, today

. though even there the laws were
: relaxed somewhatlast year.

Bankruptcyisa disincentive

: against borrowing more than you

¢ oughtto, or paying back less than

: youcan. Butit need not ruin your

¢ life. As Senior Minister of State for

: LawIndranee Rajah said during her

Thisis not simply a question of

: Thosewho pay theirtarget
: contributionsin full can

: have their names

: expunged fromtherecord
: fiveyears later. Inthisway,
: thelaw now provides the

: opportunityforafresh

: start.Butitremainstobe
: seenwhetherthe social

: stigmaofbankruptcy

: will be as forgiving.

As Professor John Armour and

. Professor Douglas Cumming have
: shownin their paper Bankruptcy

: LawAnd Entrepreneurship, there
: isastatistically and economically
. significantlink between the

. relative forgivingness of personal
¢ bankruptcylawsand
secondreading speech of therecent :
: amendments, it should be possible
: forabankrupt to make afreshstart
i afterareasonable period of time.

self-employmentrates across 15

: countriesin Europe and North

: America. Not all risk-taking is

¢ sociallyuseful, of course. Arecent

: : paper by colleagues at the National
: forgiveness. Moderating the costof :
¢ bankruptcyisalsointended to

: encourage entrepreneurshipand

: risk-taking. In this way, itis similar
: totheideaoflimited liability in

¢ corporate law, Unless individuals

i canmanage their exposure, or pick
: themselvesup after a failure, they

: maybelesslikelytolaunchanew

: start-up - orif they do and it does

: notsucceed,itwillbe theirlast.

University of Singapore Business

: School suggests that men are more
. likely than women to file for

: bankruptcy. But they found that

: bothmen and women who have

: filed for bankruptcy are alsomore

i likely to have motor accidents.

. Risk-taking entrepreneursareanet :
: positive; reckless debtorsare not.

For thatreason, the changes to

i thelegislation are also intended to
: deter over-extension of credit by

: banksand other lenders. Thisis an
: areain which the US still has much
: tolearn. The housing bubble that

: playedakeyrolein the2007 global
: financial crisis was encouraged by
¢ lenders offering credit to high-risk
: borrowers at ever more generous

¢ terms. In 2006, almosthalf of

¢ first-timehome buyerspurchased

¢ theirhomeswith

: “no-money-down”loans - requiring :
: noinitial payment, but risking their :
: homebeing worthless than the

: money they owed onit.

Simplifying bankruptcy puts at

i least some of the onus on creditors,
: forcing them to be more prudent

: whenmakingloans in the first place.

. OPTION OF LAST RESORT

¢ Bankruptcyisand should remain

: anoption oflastresort. It brings

: withit significant restrictions on

: one’sability to travel, obtain credit,
i ormanageabusiness. Asthe

: Ministry of Law website warns, it

: may also cause “difficulties in

: looking for ajob™. In Singapore, it

- also precludes one from holding or
: takingup public office.

Butit should notbe a torment

: withoutend. The newlaw allows

¢ first-time bankrupts to be

: discharged in three to seven years,

¢ providing more certainty than the

: priorregime - though thisis still far
¢ longer than the automatic

discharge regime in England and

: Wales, which kicks inat12 months.

In addition, those who pay their

: target contributions in full can have
: theirnames expunged from the
: record five yearslater.

In thisway, the law now provides

: the opportunity for afresh start.

i Butitremains to be seen whether

: thesocial stigma of bankruptcy will
i beasforgiving.

As for the woman who had

offered toresign to insulate the
: organisation from the shame ofher
¢ bankrupt husband, she was

persuaded to stay.
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